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JENS IVERSON WESTENGARD 


eo, and trustworthy, clean-thinking and clean-living, a 
beautiful soul in a beautiful body; those are one’s first 
thoughts about Jens Westengard. Then one remembers that here 
was a man equally at home and equally honored in a New England 
farmhouse, a Harvard faculty-room, and a Siamese palace; a man 
who held noble rank in an Oriental kingdom, who was received on 
friendly terms by an English queen, who was to have occupied a 
distinguished position in the most august assembly ever held on 
earth; yet as modest and unassuming, as simple-hearted and un- 
spoiled as when he earned his living as a stenographer in a Chicago 
office. The rapidly changing circumstances of his outward life, the 
sweet unclouded serenity of his soul, give to his life a touch of 
romance unusual in this prosaic age of science. 

Jens Iverson Westengard was born in Chicago, September 1s, 
1871. His father was a Dane of an old family, who gave his son a 
good common-school education, but was unable to send him through 
college. The son made himself an expert stenographer; but it was 
his ambition to graduate from the Harvard Law School and become 
a lawyer. To that end he began to lay up money, and to fit himself 
to pass the admission examinations required from all who were not 
- college graduates. He expected to be ready in 1896; but the faculty 
having decreed that no one without a college education should enter 
the school as a regular student after 1895, he cut his preparations 
short by a year. He came to Cambridge in the fall of 1895, with 
axittle money, an adequate acquaintance with Blackstone’s Com- 
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mentaries, and a sufficient knowledge of Latin and German to pass 
the admission examinations. 

The unknown young man made his way in + the Law School and 
in Cambridge as easily as he did everywhere through his life. He 
was soon acting as secretary for several professors, was popular in 
his class, and was gaining high rank in his studies. He became 
much sought as a private tutor, but was not too busy earning his 
way to serve on the board of the Law Review with distinction. 
At graduation he stood second in a class of 129. 

Just at this time the faculty voted to try the experiment of 
dividing the first-year class into small sections, in order to give the 
students at the beginning of their course the advantages of a small 
class, with more frequent opportunity for discussion and more in- 
timate contact with the teacher. The plan as adopted provided 
for the division of the class in criminal law into two sections, each 
of which in turn the professor in charge of the subject would teach, 
while an assistant taught the other. For success in this plan it 
was necessary to find a young teacher whose instruction should 
compare so favorably with that of his older colleague that the 
students assigned to his section would willingly stay there, and not 
defeat the object of the division by following the professor and 
swelling the size of his section. To fill this difficult position the 
faculty unanimously chose Westengard. His legal ability, his 
character and personality, and his experience as a tutor, marked 
him out as the one man among the recent graduates of the school 
best fitted for the appointment. The experiment was a complete 
success. If there was any observable drift among the class it was 
not away from the younger man. The next year (March 13, 1899), 
he was appointed Assistant Professor of Law for five years. He 
proved to have a winning manner and excellent method as a teacher 
and at once established his place in the school. His future as a 
successful professor of law seemed clear and secure. 

About the time that Westengard was appointed Assistant Pro- 
fessor of Law, Edward H. Strobel. was elected to the chair of 
Bemis Professor of International Law. Strobel was a bachelor. 
Westengard, just married, was setting up a home of his own, and 
the two joined forces. For two years they formed one household. 
The intimacy thus arising made it natural for Strobel, on his 
appointment, in 1903, to the important and difficult office -of 
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General Adviser to’ the Siamese government, to offer the position 
of Assistant Adviser to Westengard. 

The question whether to accept or to refuse this offer was a diffi- 
cult one. On the one hand, Westengard loved his work, and was 
successful in it. If he left it he would be giving up an honorable and 
congenial career for an uncertainty; and he would be leaving his wife 
and his young son behind him. On the other hand, the romance 
of the Orient, as well as the greatness of the work, attracted him. 
The fiat of his physician, that he must leave Cambridge for a time, 
turned the scale. He accepted the appointment, and, before the open- 
ing of the school in September, 1903, set out with Strobel for Siam. 

The work that was ready to the hand of these two teachers of 
law was indeed a wonderful one. The ancient kingdom of Siam, 
country of a peaceful folk, ruled by a king and government of 
cultivated gentlemen, was being squeezed between the upper and 
the nether millstone of British Burma and French Tonquin. The 
Advisers must obtain from Britain and France a just settlement of 
boundaries; they must foster a native government that could sus- 
tain the position thus acquired; and they must perfect and bring 
up to the Western standard the Siamese administrative system, 
already good for the Orient. Strobel was a skilled diplomat, and 
he was able to obtain favorable treaties almost at once. In sug- 
gesting governmental reforms they had the sympathetic and 
powerful support of King Chulalongkorn, a very able and en- 
lightened monarch. A criminal code was adopted, and other 
necessary legislation obtained. 

After about five years of service, Strobel died of a lingering 
tropical disease contracted in Egypt during a short leave home, 
and Westengard became the General Adviser. His place had 
already been made among the Siamese. No one ever knew Westen- 
gard without loving him. The king he served was no exception, 
nor could one hear Westengard speak of the king without realizing 
that their affection was mutual. On Westengard’s return to Siam 
after his first leave, the king was absent on a hunting trip, 
and his first word on reaching his capital was, “Is Westengard 
come?” and as soon as he saw his adviser he kissed him on both 
cheeks. The favorite of a king is proverbially hated most cordially 
by the court, but no one ever hated or disliked Westengard. 

The great work which he did for the foreign relations of Siam 
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during his advisership was the abolition of exterritoriality. Like 
all Oriental nations, Siam had been marked in its international 
relations with a certain badge of inferiority. The native courts were 
not allowed to take jurisdiction over European or American sub- 
jects, who were entitled to have their suits, civil or criminal, tried 
in the consular courts. Even Japan had only recently thrown off 
this condition. Siam, having adopted civilized codes and having 
occidentalized her administration, had grounds for requesting the 
same privilege; but it was hard for a small nation to secure the ear 
of indifferent foreign offices, and to persuade diplomats, for whom 
inaction was safe, to change the beloved “‘ status quo.”’ Westengard - 
proved to be an extraordinarily able advocate of a small state. He 
could offer no good bargain; he could threaten no bad alternative; 
justice was his only plea. But justice, in the mouth of a charming, 
sincere, and enlightened advocate, prevailed amazingly. Treaties 
abolishing exterritoriality were rapidly obtained. 

Westengard was showered with honors by the kings he served. 
Rank, orders, and decorations were his reward for devoted service. 
The old king died, but his successor’s esteem for his adviser was 
as high as his father’s had been. Westengard’s position was one 
of almost unbounded power for good to a people he had learned to 
respect and love. He might spend his life in a rank little less than 
royal, and occupy an imperishable place in the history of the Orient. 
But, after all, he was an American; and, as he said, the time had 
come when he must decide whether to remain one, or to put off 
his native character and become Siamese. The position of Bemis 
Professor of International Law at Harvard was waiting for him; 
and he returned to Cambridge, a private citizen again, to undertake 
anew the laborious and obscure life of a teacher. 

He came back to a very different school from the one he left. In 
the twelve years of his absence all the older teachers who had been 
his colleagues had gone from the school; Langdell had died in 1906, 
and Ames in 1910; Gray had retired in 1913 and died in 1915; and 
Judge Smith had retired in 1912. The younger Thayer had just 
died, tragically, and the school was again in a time of stress. It 
was a painful moment at the best to begin anew; and the new 
beginning meant for him a change of climate, of position, of work, 
and of thought. 

Many a time during that first year Westengard must have wished 
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himself back in Siam. He had to adjust himself to a different style 
of life; he had to make himself master of three difficult subjects, 
only one of which he had ever taught before; and, above all, he had 
to reacquire the art of teaching law. The last was hardest. Seven- 
teen years before, young and fresh from the school, teaching had 
been easy for him; but in the twelve years of his absence he had 
grown to middle life in a very different occupation. A good 
teacher must be quick of thought, if not of speech; he must be 
ready, forceful, graphic. The diplomat must be patient and sure 
rather than quick, unhurried, considering carefully every word and 
act. As a diplomat Westengard had to unlearn his teacher’s art; 
and now, a teacher again, he had to change once more. He set 
himself loyally to the task, and, at the end of three years, had be- 
come a power in the school, and one of those on whom it chiefly 
relied for service and counsel in the future. Then, almost without 
warning, peacefully, courteously, serenely, he sank to rest. 

Westengard’s early style as a teacher was assured, incisive, 
suggestive. He was clever, helpful, inspiring. After his experience 
in Siam, without losing his clearness of presentation, he became a 
teacher of force and power, in whom strength of character and 
sincerity of soul, thoroughness of research and matured judgment 
supplied the place of youthful zest. He was one of the masters. If he 
lacked Ames’s splendid sweep of thought, Gray’s deftness of touch, 
Keener’s wonderful dialectic, and the younger Thayer’s keen analy- 
sis, he was worthy to stand with them by virtue of his shining courage 
and sincerity. He taught comparatively few men; but those happy 
few know that they were taught by a man of light and leading. 

Of the loss to the school it is hard for one to speak whose personal 
grief is paramount. It is impossible to overrate Westengard’s 
ability. The time will come when his force of character, his calm- 
ness of judgment, his trained statesmanship, will be sadly needed. 
It will be hard to find these qualities in another. And his service 
to the school was nothing short of devotion. For it he left an 
almost vice-regal position; to it he devoted days and nights of 
hard study; and almost his last words were of regret at the difficulty 
he was causing the school by his sudden withdrawal. His was no 
divided loyalty; having no college ties, his whole love was given to 
the school. And loyalty was the bed-rock of his character. 

Joseph H. Beale. 
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ESTENGARD’S life work was in Siam. There opportunity 

was afforded to bring out his true greatness. Whatever 

influence he may have exerted as a teacher in the Law School was 

limited to two periods of five and three years. Twelve years of 

his life were devoted continuously and exclusively to the service 

of Siam, and even after his final departure he kept in close touch 
with that country’s administrative affairs. 

As the representative of the Siamese government he was to 
have sat at the coming Peace Conference. His intimate knowledge 
of European politics, his thorough understanding of the working 
of the foreign departments of the Great Powers, the respect with 
which he was regarded in the chancelleries of Europe, his lack of 
prejudice, clear vision and sure judgment, would have proved of 
the highest value, not to Siam alone but to all the twenty-four 
allied and associated countries which have been sacrificing and 
fighting these four years long to make a better world. 

Death intervened at a time when opportunity was opening for 
his truly great qualities; when international tasks for which his 
training and experience had so admirably equipped him awaited 
his sure hand. Whatever impress he may have made on the Law 
School, no appreciation of his greatness and no proper estimate of 
his capacities for the future can be arrived at without a thorough 
understanding of the magnitude and difficulty of the work he 
accomplished during twelve years of service in Asia. 

Westengard’s devotion to his work in Siam was such that for 
the first seven years he took no leave except for a seven months’ 
tour of Europe, in the company of the late king. For ten years 
of the twelve he was separated from his family. His one long 
period of leave in 1912 he improved to visit the foreign offices of 
the European powers. In the fall of 1913 Mrs. Westengard and 
his son Aubrey joined him in Siam for the first time. The next 
June, 1914, he and his family came to America on leave, but he 
returned again to Siam late in the year and there remained until 
his final resignatior in June, 1915. 

At first he bore the title of Assistant General Adviser, but during 
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Strobel’s long absence and illness, from December, 1905, to Febru- 
ary, 1907, he was the Acting General Adviser, and after Strobel’s 
death he was appointed General Adviser with the rank of Minister 
Plenipotentiary. As his years of service increased, offices and 
honors were heaped upon him. He was appointed a member of 
the Hague Permanent Arbitration Court. France made him an 
officer of the Legion of Honor, and Denmark conferred upon him 
the Grand Cross of the Order of Dannebrog. The Siamese royal 
government bestowed upon him the highest honors. Successively 
he was decorated with the Grand Cordon of the Order of White 
Elephant, Grand Cross of the Crown of Siam, Order of Chula 
Chom Klao, and Order of Ratanaphorn. These orders were ac- 
cepted and worn gracefully, but not too seriously, for he wrote 
home: “I consider them of value because of the kindly spirit which 
is manifested by their disposal.” 

As he came to exert an influence in the government second only 
to the King, every problem of internal administration and foreign 
diplomacy passed through his office. He drafted laws, made 
treaties, arranged foreign loans, built railroads, improved agricul- 
ture, revised the kingdom’s system of finance, rearranged and 
classified the revenues, and practically did away with the opium 
traffic and with gambling, both of which had been a large source 
of revenue to the government. 

The Siamese, even to the common people, came to have a great 
respect, veneration and affection for ‘“‘Phya Kalyana Maitri,” as 
he was uniformly known. To American friends who visited Siam, 
however slight their claim upon him, he dispensed a royal hospi- 
tality, not only in Bangkok, but wherever they went in the king- 
dom. I am sure that we who have enjoyed the pleasures and 
royal conveniences bestowed upon us have all felt profoundly 
that the Siamese officials and people who served and féted us 
did so only because of the affection and admiration in which they 
held our fellow alumnus and countryman. To all this I believe 
Sinclair Kennedy, ’97, and other visitors to Siam have borne testi- 
mony. 

When “Phya Kalyana Maitri” himself traveled into the re- 
moter provinces of the kingdom he was shown royal honors. In 
fact it was said that on his trip to Chieng-Mai, in the extreme north, 
the festivities and the welcoming pavilions prepared in his honor 
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by the people of the province almost equaled those thatthe fol- 
lowing year greeted the Crown Prince. 

During the fall of 1903 Strobel and Westengard were in Paris 
negotiating with the French government for a new Siamese treaty. 
Strobeliremained behind to complete it, while Westengard preceded 
him to Siam by some weeks. : 

During the first summer the king sent Westengard as his per- 
sonal representative to investigate the vexatious questions of the 
eastern frontier bordering on the French Protectorate of Cam- 
bodia. For months he traveled through a region where few Euro- 
peans have been. As royal commissioner he was shown every 
consideration by the local governors, and won the confidence of 
the officials with whom he dealt. 

His letters present a vivid picture of the country, the wild life, 
its interesting people, and reflect an earnest man skillfully handling 
with success the most intricate problems of human psychology 
and attaining a consummate grasp of obscure human affairs. They 
show, too, keen zest for life, appreciation for beauty in nature and 
Asiatic art, —in short, a great depth of human understanding. 
From Battabong he writes in September, 1904: 

“Most of our work is done, and we have considerable leisure 
on our hands. We have had a very delicate and difficult work 
to do. I wonder if we have accomplished anything. Time will 
show, and very quickly — whether we have erected a house of 
stone or only a palace of cards. The country and people — the 
political situation — the problems of internal administration are 
all very interesting and yery difficult. I have seen a great deal of 
a state government and law such as our ancestors must have lived 
under a thousand years ago. Curious institutions, whose parallels 
in Europe are faintly outlined in old, old books, are in full vigor 
here, but must fall swiftly before the approach of the white man 
armed, as he is, with powerful political weapons obtained through 
the treaties with Siam. I see a province, which is in reality a little 
kingdom. At its head is a man who is certainly the Lord of his 
people. His rule has been almost absolute. Law? Yes, there is 
law — his word. But as for the law of the printed page, you can 
hardly find a line of it. Until the white men actually settled down 
here — two or three of them — even the treaties hardly ran here. 
In fact, I found one important treaty was not to be found here! 








JENS IVERSON WESTENGARD 101 


‘Debt Slavery,’ not the repulsive form of servitude we had before 
the war, but yet a servitude that usually lasts for life, was abol- 
ished in Bangkok thirty-six years ago. I have told the governor 
it can no longer exist here, but must go, and he has agreed it shall. 
The framing of a proper law on this point will be my first care on 
returning to Bangkok. The old rule has been absolute, but I am 
inclined to think that after all it was probably the best rule for 
the people; however, it is useless to philosophize on this point. 
The old order must change. All that can be done is to make the 
change in the least painful way.” 

Here speaks the born administrator, thirty-three years of age 
and six months on the job. His work with the local Siamese officials 
completed, his mission took him to Saigon, the capital of French 
Cochin China, where he had “‘a long and serious conversation with 
the Governor General covering the relations of Siam with France.” 
The understanding there arrived at led to better relations between 
the two countries, and eventually to the treaty of 1907, which 
settled all questions of dispute. 

Strobel left Siam on leave in December, 1904. On the homeward 
journey he contracted the infection which so hampered his later 
activities and eventually caused his death in 1908. From that 
time on the administrative burden was carried chiefly by Westen- 
gard. In the second treaty with France, concluded in 1907, he 
relinquished to the French all territory on the eastern boundary 
that was not inhabited by Siamese, and in exchange secured the 
return to Siam of more vital districts nearer the capital, thus placing 
the boundary on a secure geographical and ethnical basis, which 
insured stability and permanence. Moreover, Siam obtained im- 
portant modifications in} the exterritoriality of French subjects 
in Siam, and from an attitude of stimulated nationalism and 
antagonism he brought the Siamese people and government into 
cordial relations with their French neighbors, thus paving the way 
for Siam’s support to France in the Great War. 

But perhaps his greatest triumph in foreign diplomacy was the 
treaty concluded with Great Britain in 1909. By its terms Siam 
relinquished to Great Britain all claims over three petty states 
in the Malay peninsula over which Siam had exerted only a nominal 
sovereignty. In return the British government gave up their 
exterritorial rights and granted a loan of six million pounds at 
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four and one-half per cent, which Westengard proposed to use 
in building a railway from Bangkok through the Malay Peninsula. 
This treaty was strongly opposed by the whole cabinet and even 
by the King, holding that such a railroad paralleling steamer 
transportation could be of no advantage. The King finally yielded 
because of his confidence in Westengard, which was soon justified, 
for the railroad paid from the first, and since its completion in 1917, 
when shipping was practically unavailable, it provided the one 
outlet for Siam’s tin and other valuable products. Moreover, the 
money borrowed at four and one-half per cent was so well invested 
in public utilities that a few years later Siam was loaning the same 
money back to the Federated Malay States at six per cent. 

After the ratification of the British treaty, which involved a long 
period of delicate diplomacy and incident strain, Westengard with 
some pride in his achievement wrote to one who regretted his long 
absence from the Law School, maintaining that the work he was 
doing was at least “equal to that of a moderately successful law 
teacher. I do think it is more than that — though perhaps I am 
not competent to judge. Only, I think I may safely say that the 
average law teacher could n’t do it. Siam has rid herself of ex- 
territoriality as far as concerns the two most important powers. 
Lord Cromer, with the whole power of the British Empire and the 
British Army of Occupation, has hardly moved one inch along 
that path for Egypt. 

“T remember well that I dined one night with President Eliot, 
when, pointing out the happiness of the law teacher’s lot, he said 
that the practicing lawyer was a man ‘whose name was writ in 
water.’ No man should boast till he has safely finished his task; 
but, come what may, in Siam my name is writ more substantially 
on the land than that.” 

Westengard early won the confidence of the late King Chula- 
longkorn who was always reasonable, with a profound sense of the 
right, and later ready to yield his own inclination to what he con- 

sidered his adviser’s better judgment. Gradually he won the 
confidence of all the king’s ministers, the respect of the foreign 
ministers and other foreign advisers of the government. Adminis- 
trative circles in the East with their intricate diplomacy, delicate 
problems, conflicting claims are notoriously a hotbed of jealousies. 
Westengard’s intellectual calm, his smoothly accurate-working 
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mind, his profound sense of right, his capacity to see the other 
point of view, his masterly analysis of intricate problems, his 
capacity for multitudinous detail, won for him an influence in the 
kingdom second only to that of the king, and a standing with the 
representatives of foreign governments such that a distinguished 
traveler visiting Siam once remarked that Mr. Westengard was 
the only European administrative he had encountered in the East 
of whom he had heard no unkind criticism. 

With the new king his influence was not less than with his father. 
If the relation was less intimate and affectionate, it was perhaps 
because the younger man regarded his adviser with the respect due 
an elder who had already arrived before he had come to take up 
the reins of power. 

Of an important ‘change in the policy of the kingdom put in 
effect the first month of the new reign he writes, December 13, 1910: 
“Naturally I am not in a position to say whether my remarks have 
had anything to do with accomplishing the most desirable result. 
I shall never know, nor do I care to inquire, for if that be the case 
it is the highest good I have yet done here. However, as I suppose 
is most often the case with the really great things that are accom- 
plished, the world does not know who really brought them about. 

. Do not be surprised if, when I leave Siam, no great praise 
is given to my work. The best things I have done are not known — 
sometimes not even to myself. But this is the lot of most public 
men. It is particularly so here, because I honestly feel that I can 
do most good by retiring as far as possible from the appearance 
of driving the machine.” 

Success and the government’s increased confidence brought new 
tasks. From this time on every measure that did not originate 
there was referred to Westengard’s office for revision. We find 
him negotiating treaties with Denmark and Italy, proposing 
ministers and ambassadors, bringing together for the coronation the 
greatest assemblage of European royal personages that had ever 
met in Asia, planning new water works, building and operating 
railroads, revising the kingdom’s finances and system of internal 
revenues. He drafted a vast body of law, modified existing laws, 
and as judge of the San Dika, the Supreme Court of Appeal, inter- 
preted statutes. He wrote thus of his work September 29, 1910: 

‘But you know the nature of the tenure on which (in my own 
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mind) I hold the post. It is only as long as I can see that I am 
able to do effective work. But I also think that this is one of the 
great reasons why I have been able to do some effective work. 

“Tt is true that an enormous amount still remains to be accom- 
plished. But of course the art of government is one which must 
be pursued incessantly; and in a place like this, where so much 
has to be. built up — where so many bricks must be made without 
the requisite straw — the task is even larger than at home, where 
the machinery and establishment of government is already so old. 
The problems that we now face here are becoming more and more 
like the ones that confront the governments of Europe and America. 
In so doing the face of affairs changes. I feel as if, with the signing 
of the British treaty, the ‘heroic age’ closed. No more can we 
negotiate for the surrender of territories as large as a small kingdom 
in Europe. No more alien races populate sections of what was once 
called the ‘Empire of Siam.’ Many treaties are still to be negotiated, 
but they are of a different character. Apart from these, the most 
interesting questions are those of legislation. As you know, we 
must make our codes. This work is not only necessary for the 
internal administration, but it is of great political importance.” 

When in June, 1915, he took his final departure, the Siamese 
government, the press and the people were outspoken in their 
expressions of regret and gratitude. Mr. Hornibrook, then the 
American minister at Bangkok, wrote the State department: 
“The great progress made along educational, political, commercial 
and sanitary lines in this country has been largely due to the influ- 
ence of the General Adviser.” 

An article published in a Bangkok vernacular newspaper, from 
the pen of the King himself, states: “During the twelve years in 
which Phya Kalyan filled first the post of Acting General Adviser 
and later was promoted to General Adviser, he has served in these 
posts with great faithfulness, dignity and conscientiousness rarely 
rivalled. His friendliness and social intercourse with the Siamese 
have been such that those who come in contact with him in business 
sometimes forget that he is not a Siamese. 

“Tn all matters which he has had to examine and carry through 
he has always been actuated with the desire to further the interests 
of Siam. He labored without any! discouragement in spite of the 
difficulties or laboriousness of the task, and continued trying with 
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patience until all difficulties have been overcome. Phya Kalyan 
ought to be held up as an example of a man true to his post.” 
_ Westengard’s years of devoted service to Siam were in part due 
to his love for the people, a love in no way touched by the slightest 
color of false sentimentality. He knew the East, to respect it. 
Thus he writes: 
“T suppose I have seen the East under some of its most attractive 
aspects, for I have gained the confidence of one of its peoples, those 


‘Sullen silent peoples 
Who weigh your God and you,’ 


though the Siamese, like the Burmese, are probably the most 
cheerful and open of the races of Asia. For me, Asia will always 
have the attractions that come from its antiquity, and the fact that 
it is the birthplace of most of the peoples and of all the great religions 
of the world.” 

To his task he brought humility, sympathy, clear judgment, 
unlimited patience and indomitable perseverance. The spirit of 
his work through the twelve years is set forth in a letter written 
in September, 1904, after eight months in Siam: — 

“Tt has been a busy and trying time. The situation here is 
extremely difficult and delicate. I am trying to do the best I can 
to adjust the ancient régime to the rules of a modern civilization 
which is at the door, which has one foot over the threshold and will 
not be denied complete entrance. . . . I can understand and sym- 
pathize with the views of both sides. I must confess to a very 
serious doubt that the white man’s régime, with all its just laws 
and administration, is really better for the native than the rule 
under which he has lived. But whatever I may think on the 
matter, I must deal with an actual situation and do the best I can.” 

Entering on great administrative tasks at the age of thirty-three, 
he bore every burden with equanimity, solved every problem that 
presented itself, won the love and affection of the people and the 
confidence of her rulers, and universal respect in the chancelleries of 
Europe. Whereas England’s empire builders and colonial adminis- 
trators have worked as part of the great imperialistic nation with 
the active participation and assistance of permanent colonial 
under-secretaries of state, who have devoted their lives to the 
understanding of the problems of a particular people, Westengard, 
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after Strobel’s death, worked absolutely alone. Our own state 
department had little knowledge of or direct interest in his work 
and gave it no backing. Because of his modesty and reticence, his 
own countrymen knew little of the great work he was accomplishing. 

He brought to his work the most engaging personal qualities of 
an impersonal man, — one who thought not of himself but always 
in terms of the people, of the problem before him. The principle, 
the aim, was always the propulsion, never just what he, the man, 


was trying to do. 
Porter E. Sargent, 96. 
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1 A GOOD many of my American friends who attended Professor 

Westengard’s funeral last September have expressed to me 
their surprise at the large number of students Siam has sent to 
Harvard University. I had to explain that not all of them were 
Harvard men; in fact only a few were living in Cambridge, but 
that the majority of them have come from other colleges and schools 
to pay their last respects to the man who through his notable 
achievement in their country has become so well known to all of 
them, and whose death meant so great a loss not only to their 
government and people but especially to themselves too. For 
although with his retirement Mr. Westengard indeed severed his 
official relations with Siam in the capacity of one of her high gov- 
ernment officials, he nevertheless preserved that great interest for 
the future welfare of the country that he for many years so faith- 
fully served. 

An instance of his friendship to Siam is well shown by his relation 
to the officials of the Siamese Legation in Washington, to whom he 
was the best adviser on the internal affairs of Siam herself, as well 
as on her relations with foreign powers. Just as lively was, however, 
his interest in the progress and development of the Siamese students, 
whether sent to this country by the Government or private persons, 
for as he himself has said, in the hands of these young men lies the 
future of Siam. 

None appreciates his remark better than the Siamese students 
themselves. 

Although Mr. Westengard’s relations to the Siamese students in 
the United States would only form a very small chapter of the 
history of his great work for the good of Siam, it is none the less of 
some interest, as it illustrates in a small scale-how his sympathetic 
attitude towards the Siamese people has earned him such a splendid 
position of love and respect deep in their hearts. 





1 There are a considerable number of Siamese students in this country, some sent 
by the Siamese government, some by unofficial enterprise, and some by their own 
families. An official of the Legation supervises all the educational work of these 
students. This article was prepared on their behalf as an expression of their apprecia- 
tion of the memory of Professor Westengard. — Ep. 
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Professor Westengard, on being consulted about the sending 
of students to be educated in foreign countries, never exercised his 
personal influence upon the officials who had the choice in their 
hands in favor of sending them to his own country in particular. 
Yet many of the officials as well as the parents of other students 
were persuaded to send them to this country; in the first place, of 
course, by the desire to avoid the war conditions of Europe, but 
not to a small degree by attraction to the personality of the former 
American adviser. 

People in Siam, knowing America only from what was left in 
their memory of the geography lessons and the atlas in school, 
hardly realize the enormous expansion of this country; so that we 
often find, among students coming to study at the University of 
California, for instance, a man who prides himself on having a 
letter of introduction to Professor Westengard, and was told to 
drop around on Sunday afternoon to visit him when the Professor 
is not so busy. 

All his friends in Siam, whether connected with him in their 
official capacities or only socially, are anxious that their sons should 
not miss the opportunity to pay a visit to the General Adviser in 
his home country, and thus enjoy even only just a little of the 
privilege of being his friend’s friend. 

None of the students who ever have reached him were dis- 
appointed, for each and all of them he would greet with the same 
characteristic gentleness that so much pleased the Siamese at 
home. He asked them of their parents and relatives, often remem- 
bering and pronouncing correctly names most unpronounceable to 
other Westerners. His memory for faces and names set us in aston- 
ishment; he would recall every kindness he received from the 
Siamese people with touching appreciation. 

The Professor’s intimate knowledge of the persons and their 
good and bad characteristics is well illustrated by this little anecdote, 
which perhaps, with some apology, can be quoted here: 

A certain Siamese student, S——, came to Cambridge and asked 
to be taken to be introduced to Chow Koon Kalyan, as we called 
him by the title given to him by the King of Siam. As soon as I 
introduced the young man as the son of Admiral S—— (who 
was, by the way, as many sailors, inclined to profanity in his 
expressions), ‘Ah yes,”’ exclaimed our Professor, ‘I am very glad 
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to meet you here.” Then turning to me he asked in a low voice, 
““Does he swear like his old father?”’ I denied it. 

Professor Westengard’s interest for the Siamese students of this 
country began with the sending of the first few while he was in 
Siam. He followed their career closely and visited them sometimes 
when on leave in this country. Thus Mr. Nai Aab, then a Siamese 
student at Harvard and for one year president of the Cosmopolitan 
Club of this University, received through this kind recommenda- 
tion a very beautiful portrait of the late King of Siam as a gift of 
His Majesty to the Cosmopolitan Club of Harvard. 

Last year the Siamese government was able to establish scholar- 
ships to enable successful students of Siamese law schools to come 
and perfect their training in American universities. Mr. Westen- 
gard, who always manifested sympathetic interest in the study of 
law by the Siamese students, was asked by the Minister of Justice 
to act as an adviser to the students sent by this scholarship. He 
gladly complied with the request of the Minister, and took up most 
carefully and individually the problems and needs of each of the 
young men. He corresponded with them and enjoyed the progress 

‘of even their English letter-writing. 

In view of the admiration the Siamese have for his knowledge of 
law it is not surprising that all our law students should have a great 
ambition to become one of his pupils, for this qualification would 
be better than other recommendations they could bring back home 
to Siam. 

The other students who do not specialize in law also receive their 
full share of his kind attention; they were free to come and consult 
him on all kinds of problems. In spite of his pressing work Mr. 
Westengard had time enough left to help everybody. 

The greatest benefit and at the same time the greatest pleasure 
derived from intercourse with the Professor was to discuss with 
him Siamese affairs. We could not find a better opportunity to 
learn the history of our country than from the statement of such 
an erminent authority. Professor Westengard has occupied one 
of the highest and most confidential positions in the Siamese 
government. He had access to all the archives of the kingdom, 
and was one of the best informed about her recent history, in the 
latter thirteen years of which he was one of the most prominent of 
its makers. 
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With his glorious gift of clear and concise expression he rendered 
the tangled chains of events intelligible and simple to remember; 
again avoiding the monotony of one thing following another 
chronologically, he added much fascination to his story by making 
a panorama-like sketch of a vast situation; and again he would paint 
in the minutest details an important action in which perhaps he 
himself took part as the driving impulse or as a silent witness. 

His comments on the situations and the people therewith con- 
nected or responsible for them were sometimes favorable, some- 
times not, but always frank and fair and above all most logical. 

His criticism of the Siamese government, however severe, was 
given in such a delicate expression that none of us could have felt 
hurt, although it always had the full effect upon everybody. 

His judgment deserves to our mind the greatest confidence by 
the one fact that he was a citizen of the United States, a country 
politically disinterested in Siam but very friendly to her. His 
personal integrity and fairmindedness would exclude any kind of 
prejudice or misrepresentation of facts. 

Mr. Westengard, keen observer as he was, understood human 
nature, which, he used to say, “is governed by more or less the 
same kinds of passions, whether Eastern or Western . . . composed 
of strength and weakness, greatness and selfishness.” If all the 
people of the West had understood as well as Mr. Westengard did 
the nature of Oriental peoples, many grievous hours would have 
been avoided. 

Although he shared with us the love and veneration for those 
who so wisely have guided our little nation through the period of 
adolescence, yet he was not blinded by the glory of their achieve- 
ments, like the rest of us, but could give us a fairer estimate of 
their real worth, their human weakness and errors, but also their 
praiseworthy qualities. We do not feel deprived of that mysterious 
respect and confidence of Easterners for their great ones; on the 
contrary, our admiration grows with his words, because he has 
added a touch of the purely human to their other almost divine 
qualities. He showed us that those men did not do miracles, but did 
more: they were possessed of wonderful human resourcefulness. 

The fact that Mr. Westengard did so much and so well for the 
happiness of Siam we could learn from everybody out there, but 
to hear him give account in such a modest and unassuming way 
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of ‘some of the most important events of our history, shaped by 
his own hands, was a priceless privilege that, alas! was granted 
to an unworthy few, and only for such a short time. 

Talking with Professor Westengard, I often felt like having dis- 
covered the quiet and crystal-clear source of the stream that made 
our dearly beloved soil of Siam ever so fertile, and the people who 
live on its banks one of the happiest in the world. 

Having received all these valuable informations from his own 
mouth, we feel that we shall now better appreciate the great good 
we possess in that independent and free land of ours. 

It is curious and touching, though, that we should have to travel 
ten thousand miles across the ocean to find through this brilliant 
son of America the faith and hope in our country again. 

For the sake of his noble and serviceable work in Siam, as well 
as what he has been to us, students far from home, we venture to 
appeal to Professor Westengard’s American friends to be persuaded 
not to feel so keenly the regret for his long absence during his best 
years; but rather to rejoice in being able to give, through this one 
of your most brilliant countrymen, so much strength and happiness 
to a small and friendly people. 


A Siamese Student, 
On behalf of all the Siamese students. 
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C was singular that Mr. Westengard should have returned to the 

Law School to become Bemis Professor of International Law, in 
the fall of the year 1915, at the precise time when events were be- 
ginning both to disclose and to increase the practical importance 
of the law of nations. The world had suddenly found that the 
regulation of international conduct was, for the time being, a great 
deal more exigent than the regulation of individual relations; and, 
accordingly, the study of international law was greatly developing 
everywhere, even in that most utilitarian of educational institu- 
tions, the Law School. A relatively large number of men took 
Mr. Westengard’s course, and when he came, in 1916, to teach 
Admiralty, a number elected that course also. 

It was in the work of these courses, and of the graduate course 
in war problems, that Mr. Westengard’s heart really lay, I think. 
He taught property and torts well, and he was interested in them 
both; but I am sure that he had not, for either of them, the keen 
enthusiasm that a delicate question of international law, or a vivid, 
picturesque, and frequently intricate question of admiralty would 
promptly arouse in him. He was a master of the technical reason- 
ing required for the problems (often such dry ones) of the common 
law; but he preferred those fascinating questions whose solution 
sometimes took one back to the laws of Oléron, the ‘‘ Black Book of 
the Admiralty,” or the “De Jure Belli et Pacis”’ of Hugo de Groot; 
upon the answer to which might rest the action of a nation; and in 
whose determination heavy and inextricable cords of policy so often 
pulled one way and another. The law governing the rights and 
duties of neutrals, for instance, was to Mr. Westengard peculiarly 
vital: he once said (speaking of the Netherlands and the Scandi- 
navian countries), “‘My heart bleeds for the poor neutrals!” 

As has been said, Mr. Westengard returned to the Law School, 
after a most honorable and successful career in Siam (during the 
course of which that country had achieved the fullest measure of 
independent sovereignty), at a fortunate time. He brought to his 
new duties not only much experience in diplomatic practice and in 
the administration of international law, but also wide learning, 
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sound judgment, and a certain quality of intellectual candor and 
courage which contrasted oddly with his habitual caution. He 
could neither be forced nor manceuvered into taking a position, 
however safe and sound it might seem, until he had convinced him- 
self that it was, not probably, but surely, so. But once he had con- 
vinced himself of this, he did not hesitate to express an opinion 
which others, and those the greatest of authorities, might not share. 
Thus, when the Supreme Court affirmed the District Court’s 
decision in the celebrated case of The Appam, Mr. Westengard, 
after giving the opinion of the court more consideration than the 
writer of the opinion appeared to have given to the case, did not 
hesitate to say (without going into other serious questions pre- 
sented by. the decision), that he wished the court could have felt 
free to explain, at a little more length, its reasons for making so 
distinct an addition to what had been, for more than a century, the 
settled jurisdiction of neutral courts of admiralty. 

Mr. Westengard came back to the Law School at a fortunate time, 
but he had only a short period in which to make a record of his 
presence. He must have wished, when he began to teach inter- 
national law, to turn out, as the finished product of his courses, men 
whose diligence would make the library of the Marquis de Olivart 
an asset to the nation, men who, by reason of the intensive training 
of the case system, would become, not publicists who wrote upon 
international law, but real international lawyers. This, in a small 
measure only, he may have been permitted to do. But he did 
succeed in imbuing his pupils with a realization of the inherent 
fallacy of inter arma leges silent, with a belief that the highest 
national service is the establishment of international law, and with 
a deep personal affection for himself. 

John Raeburn Green. 


DEPARTMENT OF STATE, 
Wasaincton, D.C. 
November 4, 1918. 
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NAPOLEON AND HIS CODE! 
“TI will go down to history with the code in my hand.” — BONAPARTE. 


nN we pass the centennial of the great tragedy of Waterloo it 
may seem surprising to find the fame of its principal victim 
more secure than ever. Napoleon Bonaparte has unquestionably 
become the most striking figure in modern history. Others may 
have been more conspicuous in a single country, as Washington 
in America, or in some particular line of human activity, as’ 
Shakespeare in literature, or Darwin in science; but no modern 
character has so completely riveted the attention of the entire 
world for so long a time, and become so distinguished in so many 
different lines as Napoleon. 

We know him best as a strategist. But he was also distinguished 
as a diplomatist; not less so as a statesman and an administrator, 
and finally, and most successfully of all, as a lawgiver. 

It is with the last-named réle that we are concerned here. Na- 
poleon’s military achievements have largely vanished; they were 
spectacular and highly successful from a temporary standpoint, 
but as he himself predicted, they have become “lost in the vortex 
of revolutions” and yielded no permanent results except to mili- 





1 BIBLIOGRAPHICAL Norte. — The literature of the Code Napoléon is voluminous 
and constantly increasing. The CAMBRIDGE MopERN History alone (Vol. IX, 808, 
809) contains a bibliography of about fifty titles, mostly French. The discussions 
accompanying the Code at its publication filled no less than eight volumes, while the 
memorial papers published in connection with the observance of its centennial (at 
which the American government was officially represented) number forty and are 
contained in two portly tomes. 

In English the most complete discussion of the origin and history of the Code 
appears to be that from the pen of Prof. H. A. L. Fisher, of Oxford University. 
The translation in the ConTINENTAL LEGAL History Series of Brissaud’s Manual 
has opened a wealth of material to English readers and, with the suggestive, though 
all too scant, articles of Esmein (Professor of Law in the University of Paris) in the 
new ENCYCLOPAEDIA BRITANNICA (Vols. VI, X), clarify the subject from the French 
viewpoint. The centenary of the Code is the subject of an article by Sir Courtenay 
Ibert in the JoURNAL FOR THE SOCIETY OF COMPARATIVE LEGISLATION (N. S.), Vol. 
VI, 218. In 1906, Mr. U. M. Rose delivered an address on the Code before the bar 
associations of Arkansas and Texas, which was afterward published in 40 Am. L. REv, 
833-54, and there are other magazine articles in English on the subject. See, e. g., 
“The Code Napoléon,” by W. W. Smithers, 40 Am. L. REv. (N. S.) 127. 
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tary science. His diplomacy brought little to France that remains. 
His statesmanship and administration benefited that country and 
their results continue there. But his greatest achievement, that 
which endures to-day, the one feature of Napoleon’s career which 
now influences the world beyond France and which is growing in 


recognition as the years pass, was his work as a lawgiver and a 
codifier. 


EARLIER SCHEMES OF CODIFICATION 


The legal chaos that prevailed in France before the Revolution 
had engaged the attention of eminent Frenchmen for centuries. A 
single code for the whole country was the dream of King Louis XI 
in the fifteenth century, of Dumoulin (1500-66) and Brisson in 
the sixteenth, of Colbert and Lamoignon in the seventeenth, and of 
D’Aguesseau in the eighteenth. The four last named made sub- 
stantial contributions toward such a project — Brisson,? by his 
compilation of the Ordinances in force under Henry III, Colbert 
and Lamoignon, through the more celebrated Ordinances * bearing 
the name of Louis XIV, and D’Aguesseau, whose Ordinances on 
wills, gifts, and entails appeared between 1731 and 1747, and “were 
thorough codifications.”’ ¢ 

The States-General of 1560 voted for a code, and those of 1576 
and 1614 again recommended one, and when, on June 17, 1780, that 
body became the National Assembly and seized the sovereign 
power, these juridical evils of the old régime were among the first 
to be denounced. Everyone recognized their enormity, but prac- 





2 “ About 1580, a celebrated jurisconsult, BARNABY BRISSON (Brissonius), Advocate- 
General of the Parliament of Paris, and author of a widely used dictionary of law (‘De 
verborum significatione’), compiled a systematic collection of the principal provisions 
contained in the Ordinances in force under Henry III. This prince, ambitious, it was 
said, to rival the glory of such men as Theodosius and Justinian, was about to give it 
royal sanction; but his death in 1589 prevented this. Brisson’s work was published 
after his death under the title of ‘Code Henri III, Basilica.’” Brissaud, MANUEL 
D’HISTOIRE DU DROIT FRANCAIS, § 3, 346 et seq., translation in 1 CONTINENTAL LEGAL 
History SERIES, 264. 

3 These included the Civil Procedure Ordinance of 1667, intended to expedite and 
cheapen litigation but which also limited judicial discretion; the Criminal Ordinance 
of 1670, really restricted to procedure and antiquated in many of its provisions though 
possessing “much merit”; the Ordinance of Commerce (1673), mainly the work of 
Jacques Savary, a Paris merchant; and the Ordinance of the Marine (1681), a careful 
codification of maritime law. Id., 264-65, 279. 

4 Id., 279. Cf. 269. 
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tical remedies were wanting. The deputies all said: “We must 
have a code,” and after more than a year they adopted a resolution 
calling for ‘‘a general code of clear and simple laws.” 

But, notwithstanding the fact that nearly one half the member- 
ship of the Assemblée Constituante was composed of lawyers, noth- 
ing further in that direction seems to have been accomplished 
by that body. The Constitution of 1791, framed by the same As- 
sembly, embodied the promise of a code and the short-lived Legis- 
lative Assembly of the same year dealt with the problem in a feeble 
way. Its successor, the National Convention, which contained 
very few lawyers, took up the subject in 1793, impelled, it is thought, 
by the accumulating mass of new legislation, and in July of that 
year, appointed a committee “to replace the chaos of old laws and 
customs” and ordered it to report a draft within one month. The 
Committee consisted of Cambacérés, probably the most learned 
lawyer in the Convention, Treilhard, Berlier, Merlin de Douai, 
and Thibaudeau, and its draft, mainly the work of the first named, 
as chairman, was presented,° pursuant to order on August 9. 


“This plan was remarkable for its excessive brevity; there was only 
* one article for certificates of civil status, only one for domicile, and the 
rest in proportion; the whole consisted of six hundred and ninety-five 
articles. Such a Code would have been very dangerous, for many im- 
portant points were not touched upon, and judges would have found 
themselves without guidance and without control. This feature of it, 
however, was deliberately adopted by its drafters. The Convention 
professed a profound contempt for the Roman law and the Customary 
law, which they looked upon as barbarian and degenerate systems. 
They aimed (says Barrére) to realize the dream of philosophers — to 
make the laws simple, democratic, and accessible to every citizen. Be- 
sides this defect in form, Cambacérés’ draft was too much inspired by 
the revolutionary ideas of the day.” ® 


Mr. Rose’ refers to it as “hardly anything more than a collec- 
tion of moral maxims and in fact no code at all.” On the other 
hand Mr. Smithers ® thinks that ‘‘the ensemble . . . embraced a 





5 “Tn the bombastic language suited to the time and the occasion.” Rose, “The 
Code Napoléon,” 40 Am. L. REv. 833, 845. 

6 PLANIOL, TRAITE ELEMENTAIRE DE DROIT CIVIL, 5 ed., 1908, translation in 1 
CONTINENTAL LEGAL History SERIES, 280. 

7 Supra. 

8 “The Code Napoléon,” 40 Am. L. REG. (N. S.) 127, 139. 
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set of positive laws well suited to the whole of France.” Be that 
as it may, the Convention considered the work “‘too complex” and 
on November third referred it back to the Committee to be “sim- 
plified.” Nothing more came of it, however, nor of a subsequent 
draft of two hundred and ninety-seven brief articles which Cam- 
bacérés later presented to the Convention;® and after a vain effort 
by him to interest the Council of Five Hundred in the project, it 
was allowed to languish for the remainder of the eighteenth century. 


NAPOLEON’s CopDE COMMISSION 


Bonaparte was now first consul, and the victory of Marengo 
gave him leisure for the pursuits of peace. More than any man in 
France he saw that its greatest need was a thorough overhauling 
and unification of its laws. But still more he alone discerned the 
means by which reform was to be brought about. Napoleon dis- 
carded the old committee of the Assembly. He considered that it 
had demonstrated its incapacity, and on August 13, 1800, he pro- 
ceeded to appoint a new commission to draft a real code. This 
was eleven years after the outbreak of the Revolution, one of the 
purposes of which was to reform the laws. Little had been ac- 
complished in this direction in all that time, though startling 
changes had been taking place along other lines. Napoleon 
proceeded to look for the ablest and most competent men in 
the whole country; he disregarded all other considerations; he 
appointed no man as a codifier because of political affiliations; 
and he omitted none because of personal dislike. Of the four 
who were selected everyone was past middle age and a conserva- 
tive, at heart attached to the old régime, and Napoleon knew it. 
He recognized perfectly well that their natural sympathies were 
with the past. 

At the head of the commission he appointed Tronchet, aged 
seventy-three, and president of the Cour de Cassation. And what 
were Tronchet’s antecedents? He was one of the counsel who had 
defended Louis XVI when prosecuted and finally executed by the 
revolutionists. In fact, he was called ‘‘The Nestor of the Aris- 
tocracy.” Can one imagine a more remarkable appointment than 
that of a man who was practically the legal representative of the 





9 PLANIOL, supra. 
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old régime, and who was thus placed at the head of a commission 
to codify the laws of new France? Yet Napoleon said of him 
later that he had been “the soul of the debates in the Council 
of State.” 

Next, in importance was Portalis, a Provengal, who had suffered 
imprisonment during the Revolution. He has been called ™ “the 
philosopher of the commission,” for he “was specially distinguished 
in the art of legal and philosophical exposition.” * 

Then came Bigot de Préameneu, a native of Rennes and a mild 
supporter of the Revolution, but obliged to hide during the Terror. 
At the time of his appointment he was “government commissioner”’ 
in the Cour de Cassation.* It has been said that his “adroitness 
and pliancy were destined to be proved in more fields than 


” 


one 
Finally there was Malleville, who had been a practitioner at 
Bordeaux and later a judge of the ‘Cour de Cassation. He is said 
to have been “profoundly versed in the Roman Law” and became 
“the first of a long line of commentators on the Code,” which he 
assisted in drafting." 
And not only was this commission distinguished in its personnel 


from the individual standpoint; it was also collectively a represen- 
tative one. For Tronchet and Malleville came from the bench, 
bringing to the work of the commission the benefits of judicial ex- 
perience; Portalis and Bigot, per contra, represented the bar with 
a training no less valuable. Again Tronchet and Bigot came from 
“le pays du droit coutumier”’ and were schooled “in the Parlement 
and the custom of Paris.” On the other hand, “Portalis and Malle- 
ville represented the legal traditions of the land of written law.” 
This combination of elements and experience was ideal, and it is 
easy to understand how the outcome was a “compromise between 
northern Teutonism and the Latin inheritance of the south.” » 





10 ; CONTINENTAL LEGAL History SERIES, 287. 

11 Jd. The same author adds: “Possibly he has been too highly praised. As a 
philosopher, he certainly did not possess an original mind; he attained only the heights 
of mediocrity; and his style, filled with the phraseology of the period, was soon anti- 
quated. But he was not a mere jurist; he was an enlightened man, with an open mind, 
and a marked moderation; and it is for this that we should especially thank him.” 

12 g CAMBRIDGE MODERN History, 150. 

13 y CONTINENTAL LEGAL History SERIES, 281. 

14 g CAMBRIDGE MODERN History, 150. 

 Td., 151. 
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MODELS AND Sources!® 


The idea of a civil code, 7. e., one devoted exclusively to private, 
substantive law seems to have originated here. Certainly the 
Roman prototypes furnished no model. The nearest approach to 
one was probably the Institutes of Justinian with its four books, 
the first three of which treated respectively of Persons, Property 
and Obligations — the Gaian !’ order followed in the main by the 
French draftsmen. But the fourth book of the Institutes treated 
of actions, which the French now relegated to a separate code, 
that of Procédure Civile. Similarly the other special codes eventually 
evolved in France — Penal, Commercial, and Criminal Procedure 
(Instruction Criminelle) — were all departures from Roman pro- 
totypes. Justinian’s Code, indeed, contained more public and 
criminal law than did the Digest, but neither was devoted exclu- 
sively to any particular branch, and no clear distinction was made 
between remedial and substantive law. ‘ 

But if the scope and arrangement of the draft code were original 
its contents were not. Evén the finished instrument contained 
little new law, and that seems to have been largely added by Na- 


poleon himself. The original draft, as it came from the hands of 
the Commission, was mainly a purged reproduction in codified 
form of the existing French law. 


“Little is known of the special training through which the true 
authors of this work had passed; but in the form which it ultimately 
assumed, when published as the Code Napoléon, it may be described, 
without great inaccuracy, as a compendium of the rules of Roman law 
then practised in France, cleared of all feudal admixture — such rules, 
however, being in all cases taken with the extensions given to them, 
and the interpretations put upon them by one or two eminent French 
jurists, and particularly by Pothier.” '* 


CoMMENTATORS. — The last-named author’s Traité des Obliga- 
tions had appeared in 1761, about a generation before these 
draftsmen began their work, and one writer goes so far as to say 





16 On this topic see generally Durour, CoDE CIVIL AVEC LES SOURCES OU TOUTES 
SES DISPOSITIONS ONT ETE PUISEES (Paris, 1806), four volumes; DARD, CONFERENCE 
Du CODE CIVIL AVEC LES LOIS ANCIENNES, 4 ed., 1827. 

17 “Tt is, mutatis mutandis, practically the same division as that of Blackstone’s 
Commentaries.” Esmein, 6 ENCYCLOPAEDIA BRITANNICA, 11 ed., 634, 635. 

18 MAINE, VILLAGE COMMUNITIES, 7 ed., 356-58. 
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that “three-fourths of the Code were extracted” !® therefrom, and 
that “the law of contract is taken almost bodily from Domat and 
Pothier.” 7° Domat, whose work on Lois Civiles had been first 
published in 1694, was one of the few French counterparts of the 
English institutional writers like Coke, Hale, and Blackstone, all 
of whose works were then current in England. In fact, French 
legal literature then, as compared with English, or even Spanish, 
was meager. It has even been characterized as “pitiable,” 
though this hardly seems appropriate in view of other equally 
authoritative estimates of the preceding French jurists,” to say 
nothing of the encyclopedists who so profoundly influenced the 
legal as well as political philosophy of the Revolution. Their 
themes, however, were mostly remote from the paths followed by 
the framers of the Civil Code, who seem to have confined their 
study of commentaries to a few well-known ones which they, 
nevertheless, utilized thoroughly. 

GRANDES ORDONNANCES. — “Certain parts (of the Roman law 
current in France) had already been codified,’ observes Esmein,” 
“in the Grandes Ordonnances which were the work of D’Aguesseau.” 
Three of these, framed by that eminent chancellor during the 
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years 1731-47, were especially important sources. “Upon the 
topics which they covered,” it has been said, ‘‘— wills, gifts, and 
entails — he virtually wrote in advance entire chapters of the 
future Civil Code of Napoleon.” ** Other Royal Ordinances were 
utilized like that of April, 1667, relating to certificate of civil status, 
and to evidence; that of Moulins (1566) on the last-named subject, 
and the Edict of 1771 concerning mortgage redemption.” 





19 Professor Fisher in 9 CAMBRIDGE MopERN History, 161. Of Pothier’s works 
as a whole it has been said: ‘They extraordinarily simplified the work to be done 
by the framers of the Civil Code; it has been said of them that they were an 
advance Commentary upon the Code.” 1 CoNTINENTAL LEGAL History SERIES, 
270. 

20 g CAMBRIDGE MODERN History, 162. 

21 Td., 161. 

2 “Their juridical tact, their ease of expression, their fine sense of analogy and 
harmony, and (if they may be judged by the highest names among them) their pas- 
sionate devotion to their conceptions of justice, were as remarkable as the singular 
variety of talent which they included, a variety covering the whole ground between 
the opposite poles of Cujas and Montesquieu, of D’Aguesseau and Dumoulin.” MAINE, 
ANCIENT Law, 80. 

% 6 ENCYCLOPAEDIA BRITANNICA, 11 ed., 634. 

% y CONTINENTAL LEGAL History SERIES, 269. % Td., 286. 
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Custom.—Then there were the Livres de Coutumes and other 
sources of customary law. For just as in England there was a 
Custom of London,” so in France there arose the Custom of Paris 
—the legal system of the capital and the surrounding country 
which gradually acquired a predominance’ over the other legal 
systems or “customs” of the realm. The Custom of Paris, e. g., 
became the form of the French law that found its way to America 
when France first became a colonial power, and even acquired some 
foothold in territory subsequently formed into states of the Union.”* 
At first these customs, like similar systems elsewhere, were un- 
written, but “for at least two centuries before the Revolution, the 
French Droit Coutumier, though still conventionally opposed to 
the Droit Ecrit, or Roman law, had itself become written law; no- 
body pretended to look for it elsewhere than in Royal Ordinances, 
or in the Livres de Coutumes, or in the tomes of the Feudists.” *° 
Thus the Custom of Paris had been reduced to writing before 1580, 
for the revised text of that year was used by the framers of the 
draft code and was especially familiar to Tronchet and Bigot. 
From this customary law was largely derived the material relating 
to the conjugal partnership, the disabilities of married women, 
and certain provisions as to succession.*° 

OTHER Sources. — The decisions of the parlements were resorted 
to for subjects like “‘absence,’”’ which bore likewise upon the mar- 
riage portion and the conjugal partnership." Rules of the canon 
law governing legitimation and marriage were retained,” though 
the last named, as well as legal age and mortgages, had been the 
subject of revolutionary legislation. 





% y BLACKSTONE’S COMMENTARIES, 75, 76; 3 Id., 334. 

27 “The Code was drafted in Paris, in the very centre of the countries of Customs; 
most of the Councillors of State came from the provinces of the North; the Parlia- 
ment of Paris had played a preponderating part in the old law. There is therefore 
nothing astonishing in the predominance of the spirit of the Customs; the opposite 
would have been an historical anomaly.” 1 CoNTINENTAL LEGAL History SERIES, 
286. 

28 As Michigan, Lorman v. Benson, 8 Mich. 18, 25 (1860), and Wisconsin, Coburn 
v. Harvey, 18 Wis. 147 (1864). ' 

29 MAINE, VILLAGE COMMUNITIES, 7 ed., 363-64. The least use appears to have 
been made of the latter. 40 Am. L. Rev. 851. 

30 + CONTINENTAL LEGAL History SERIES, 286. 

a Td. | ® Id. 

% This was partly embodied in the BULLETIN DES LOIS DE LA REPUBLIQUE FRANCAISE 
compiled by order of the convention after 1794 and containing not only the recom- 
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THe Draft CopE 
Mr. Rose in his Bar Association address observes: 


“The draft of the code was finished in four months. It is perfectly 
plain that such an expeditious result could not have been accomplished 
if it had not been for the previously accumulated materials and arduous 
labors of Cambacérés and his committees.” * 


The present writer has been unable to find confirmation of 
this view. ‘‘An expeditious result” was one of the conditions upon 
which the commission was set to work. It was appointed on 
August 12, 1800, “with instructions to bring the work to a con- 
clusion in the following November.” *® And it seems clear that 
obedience to these instructions, rather than a feeling that the task 
was “finished,” caused the draft to be reported when it was. 

The Code has been called ‘‘a hasty piece of work,” * and this 
was certainly the view taken in the Tribunate when the draft was 
before it.*” At any rate the “materials” were limited and were 
quite as accessible to the draftsmen as to their predecessors. Be- 
sides, it was Napoleon’s experience with the old committee and 
his belief that in six years it had accomplished practically nothing 
which appears to have led him to insist now upon prompt action. 
Here, as always, he was looking for results: And just as the Aus- 
trian generals, whom he had vanquished — sometimes with half 
their force — had complained, ‘This man violates the principles 
of strategy,” so now the reactionary defenders of the old legal 
régime saw in expedition only innovation. But Napoleon was 
equally at home whether opposing an armed force or an outworn 
jurisprudence, and the outcome in either case usually vindicated 
his methods. 


REFERENCE AND REVISION 


The draft was never intended by its promoter to be anything 
more than what the French call a projet — a mere step toward the 
final result. Napoleon wanted these men of learning in the old law 





mendations of the Cambacérés committee but other legislation. See Smithers, “The 
Code Napoléon,” 40 Am. L. REG. (N. S.) 127, 139, 140. 

* 40 Am. L. REV. 833, 849. 

% g CAMBRIDGE MODERN History, 150. 
% Td., 162. 
87 Td., 153. 
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to construct a framework upon which he and others could labor by 
dissecting, discussing, testing and remodelling so as to fit modern 
conditions. Following the same policy he directed the draft to 
be sent next to the judiciary for comment and criticism to be 
submitted within three months. This done, the instrument was 
submitted for examination and revision to the legislative section 
of the Council of State, and then to the whole Council, where 
Napoleon’s direct participation commenced. 


NAPOLEON’S PART 


In the opinion of Professor Esmein * “the part that Napoleon 
took in framing it [the Code] was not very important” and “‘in- 
teresting as his observations occasionally are, he cannot be con- 
sidered as a serious collaborator in this great work.” But the same 
author states that, “in the discussions of the general assembly of 
the council of state that Napoleon took part, in 97 cases out of 102 
in the capacity of chairman” ** and it seems clear from this that 
his share in the process of codification was by no means formal or 
perfunctory — much less a nominal one like Justinian’s. More- 
over other critics, even if unfriendly to Napoleon, are disposed to 
place a higher estimate upon the value of his labors in this con- 
nection. One *® of them summarizes Napoleon’s direct contribu- 
tions to the subject matter of the Code as including the articles 
governing the civil status of soldiers (Arts. 93-98) and aliens 
(Arts. 11, 726, 912), the latter being discriminatory, and the systems 
of adoption and divorce by mutual consent. But his influence 
extended much farther. : 

A none too friendly critic “ observes: 


“, . his contributions to the discussion were a series of splendid 


surprises, occasionally appropriate and decisive, occasionally involved 
in the gleaming tissues of a dream, but always stamped with the mark of 
genius and glowing with the impulses of a fresh and impetuous temper- 
ament. 





88 6 ENCYCLOPAEDIA BRITANNICA, I1 ed., 634. 

39 Td. Mr. Rose (40 Am. L. REV. 832, 850) speaks of “102 sessions, over 57 of 
which he presided,” while the CamBRIDGE MopERN History (Vol. [X, 151) mentions 
35 out of 87. 

40 + CONTINENTAL LEGAL History SERIES, 288. 

4“ H. A. L. Fisher in 9 CAMBRIDGE MODERN History, 151, 164. 
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“. . . to Bonaparte’s presence we may ascribe the fact that the civil 
law of France was codified, not only with more scrupulosity than other 
portions of French law, but also with a livelier sense of the general in- 
terests of the State. What those interests were, Bonaparte knew. They 
were civil equality, healthy family life, secure bulwarks to property, 
religious toleration, a government raised above the howls of faction. 
This is the policy which he stamped upon the Civil Code.” 


We have, too, the testimony of an eye-witness, Thibaudeau, as 
to the ease with which he maintained his positions in debates with 
men who had made law a lifelong study. Another has said: 


“On some points his influence may seem to have been unfortunate. 
But how small a price for the rest? His all-powerful will was the lever 
removing all obstacles. His energy and (why ignore it?) his ambition 
were the instruments to which we owe the achievement of the great 
task, — a task which had been unfulfilled for centuries, and, but for 
him, might still in our own day have remained undone.” “ 


Yet Napoleon, though the son of a lawyer, never took a law 
course; his training was only at a military school; and he had a 
hearty dislike for the noblesse de la robe, as the bar is called in 
France, though he never allowed this feeling to deprive the country 
of needed professional talent. How did he learn his law? Simply 
by utilizing all his odd moments. Once, while a lieutenant, he 
committed some trivial offense and,was confined for several days in 
the guardhouse. The room contained a Latin copy of Justinian’s 
Digest, which Napoleon’s intensely active mind seized upon, and, 
through his prodigious memory, absorbed.“ When presiding over 
the deliberations of the Council upon the draft code he was always 
quoting the Digest, and the members were asking each other: 
Where did the First Consul get his knowledge of Roman law? 
They might have found the answer in the poet’s words: 


“The heights by great men reached and kept 
Were not attained by sudden flight; 
But they, while their companions slept, 
Were toiling upward through the night.” 


How applicable this to one who did a giant’s work, sleeping only 
four or five hours out of twenty-four. 





# y CONTINENTAL LEGAL History SERIES, 289. _ 
* WeLLs, THincs Not GENERALLY KNowN, 105. 
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Napoleon had also studied “ Montesquieu, and although he did 
not accept all of the latter’s political philosophy he could hardly 
have escaped (and evidently did not) the influence of writings of 
whose author it has been said: 


“He is the first to conceive of the law as a true science, to identify 
its method with that of the natural sciences, to discover the laws of the 
growth of law, and to subsume all its facts within the boundaries of 
general formule. His scheme may have since been perfected as to 
detail; but the conception has remained the same; it has never been 
improved upon. And besides propounding this broad truth, in his 
‘Esprit des lois’ (1748) he touched upon the essential points, and sug- 
gested the concrete solutions of the future. No more entails (for they 
hamper economic progress); no more mortmains (for the clergy is a 
family which should not multiply); fewer rent-charges and more money- 
loans, — such was his program for property-law. For the law of 
persons, no more serfdom (for agriculture depends less on fertility of 
soil than on liberty of its occupants). For family law, no more indis- 
soluble marriages. The law of successions should be preserved, on 
grounds of political welfare. For procedure, he advocates less of 
formality, more of conciseness and simplicity. Such was his enlightened 
forecast.” ® 


Finally it was one of the secrets of Napoleon’s greatness that he 
constantly utilized his time in some valuable direction. He was 
always a busy man. From his earliest youth until he went to St. 
Helena he lacked leisure, but he had a way of getting the most 
out of his associates. He was fond, in his campaigns, of taking 
specialists, jurists included, with him, and when on the march or 
' in camp, while not actually engaged in battle, he had these men 
around him, questioning them, discussing their specialties with 
them and thus replenishing his own store directly from the best 
minds of his day. It was by utilizing the unusual situations and 
by making the most of his odd moments that Napoleon gathered 
legal knowledge. And this process continued even during these 
deliberations. As he debated he learned from those about him 
and he was not like one convinced against his will. Upon one 
occasion he acknowledged: 





“ 3 CORRESPONDANCE, 313 (No. 2223), letter of September 19, 1797; 2 Contt- 
NENTAL LEGAL History SERIES, 438. 
% x Id. 
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“T first thought that it would be possible to reduce laws to simple 
geometrical demonstrations, so that whoever could read and tie two ideas 
together would be capable of pronouncing on them; but I almost im- 
mediately convinced myself that this was an absurd idea.” 


COMPLETION 


From the Council the draft went successively to the Tribunate 
and the National Legislature, in each of which it encountered 
opposition. But the First Consul was undaunted and resourceful. 
He devised a plan that met all difficulties, and on March 21, 1804, 
the projet was approved by the legislature and promulgated.” 

And so out of all this effort and discussion came the Code Na- 
poléon,*” as the instrument was to be known — the earliest prac- 
tical realization of a dream five centuries old in France. But it 
was only the first fruits of the codification movement. The Code 
of Civil Procedure followed in 1806, the Code of Commerce in 1807, 
the Code of Criminal Procedure (Instruction Criminelle) in 1808, 
and finally the Code Penal in 1810. 

Brissaud ** says of them: 


“These four Codes are very inferior to the Civil Code. Of the two 
Criminal Codes, one is as faulty as the other. Our criminal trial system, 
much out of date, is open to many criticisms; and there is some question 
of recasting it from top to bottom. Pending this vast undertaking, it 
has already been amended in important respects. The system of penal- 
ties established under the Empire was far too severe and inflexible, and 
has been improved on several occasions, especially in 1832 and 1863. 
The Code of Civil Procedure also calls for numerous reforms; the prac- 
tice is too costly, the delays are too long, the forms are out of date; only 
the lawyers are satisfied with it. As to the Commercial Code, it was en- 
tirely inadequate. On most points the legislators had limited themselves 
to a reproduction of the Ordinance of 1673 (on commerce) and that of 
1681 (on maritime commerce). Only its provisions upon bankruptcy 





4 VIOLLET, HISTOIRE DU DROIT CIVIL FRANCAIS, 2 ed., 236. 

47 This title does not appear until 1807. “The Charters of 1814 and 1830 restored 
its original name. A Decree of March 27, 1852, reéstablished the title of ‘Code 
Napoléon,’ ‘in order to defer to the historic truth,’ said the framer of the Decree. 
However, since the year 1870, universal usage (following that of the government) 
terms it merely ‘Code civil.’ Today the term ‘Code Napoléon’ is more suitably used 
to designate the original form of the Code, in contrast with its existing form, which is 
appreciably different.” 1 CoNTINENTAL LEGAL History SERIES, 285. 

# Id., 292-93. 
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were new; but these were poorly drafted, and had to be recast in 1838. 
Many important laws have since been enacted on commerce, inde- 
pendently of the Code, on topics such as commercial partnerships, 
checks, warehouses, maritime mortgage, collisions, etc. In spite of these, 
our commercial law is very much behind the times. Colbert’s laws, 
more than two centuries old, still form its basis, and yet since then com- 
mercial methods have made rapid strides and have altered to an extent 
as complete as it was unforseen.” 


Esmein’s *° estimate is somewhat more favorable. He says: 


“The Code de Commerce was scarcely more than a revised and emended 
edition of the ordonnances of 1673 and 1681; while the Code de Procédure 
Civile borrowed its chief elements from the ordonnance of 1667. In the 
case of the Code d’Instruction Criminelle a distinctly new departure was 
made; the procedure introduced by the Revolution into courts where 
judgment was given remained public and oral, with full liberty of defence; 
the preliminary procedure, however, before the examining court (juge d’in- 
struction or chambre des mises en accusation) was borrowed from the 
ordonnance of 1670; it was the procedure of the old law, without its 
cruelty, but secret and written, and generally not in the presence of 
both parties. The Code Pénal maintained the principles of the Revolu- 
tion, but increased the penalties. It substituted for the system of fixed 
penalties, in cases of temporary punishment, a maximum and a minimum, 
between the limits of which judges could assess the amount. Even in 
the case of misdemeanours, it admitted the system of extenuating cir- 
cumstances, which allowed them still further to decrease and alter the 
penalty in so far as the offence was mitigated by such circumstances.” 


INFLUENCE ABROAD 


Had the Napoleonic codification movement never spread be- 
yond France it would have been one of the most remarkable in 
modern times, because of the difficulties overcome and the abuses 
remedied. But the movement did not stop with the French 
frontier, for other countries were soon to discover the merits of that 
legislation. 


“The influence of the Code Civil,” observes Professor Esmein, “has 
been very great, not only in France but also abroad. Belgium has 
preserved it, and the Rhine provinces only ceased to be subject to it on 
the promulgation of the civil code of the German empire.” ® 





49 10 ENCYCLOPAEDIA BRITANNICA, I1 ed., 906, 923. 
50 6 Id., 11 ed., 634, 635. 
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Professor Walton *! adds, “It has, indeed, made itself, to a great 
extent, the code of all the Latin races.” 

The progressive extension of the Code Napoléon’s influence 
throughout the world will appear from the following table showing 
the date of promulgation of the codes of those numerous countries 
which have made the French code their model: 


a go hiiety ap 1804 MN MRR icine is 1867 
NN 0 sea ere 1808 INS cn jos see ee 1868 
he a Be ok oa 1811 ee 1869 
DE oe ao kts bei 1825 RES Creme Sn ae 1870 
oi ee ne dw acai 1827 ear ee 1871 
EST erate ae eas” 1838 ER 6 ae ee lee a 1877 
Nie deg t gg can ate 1843 MI ss ek kt ee 1880 
BC a eet ho oe 1852 SET asthe beetle sae. bX 1889 
Ae ee ae eS 1855 RE SR Cs a a 1889 
ML GIN eet ess ess 1865 WR os eS ee 1896 


ESTIMATES OF THE CODE 


Aside from the great achievement of unifying French law the 
chief merits which Napoleon himself would probably have claimed 
for his code are clearness, conciseness, and simplicity. To the 
Anglo-Saxon lawyer, indeed, the first impression of this and similar 
codes is that simplicity has been carried to the point of superfici- 





51 “The New German Civil Code,” 16 JurmicaL REv. 148, 149. 

52 “Tt was modeled on the draft of the Code Napoléon (for a complete copy of the 
latter was not at that time accessible), and the whole body of French legal learning 
was thus introduced into the arguments and decisions of the courts of Louisiana.” 
Dean Wigmore, “Louisiana, The Story of its Legal System,” 1 So. L. Quart. 12. 
Cf. City of New Orelans v. Camp, 105 La. 288, 29 So. 340 (1901). 

5 See 13 Cox. L. REV. 213, 215. 

54 See the present writer’s “A Spanish Object Lesson in Code Making,” 16 YALE 
L. J. 411. The Spanish movement for codification in the nineteenth century received 
its inspiration from France, and the Civil Code of Spain, which is still in force, for 
the most part, in the Philippines, and Porto Rico follows the Code Napoléon so closely 
that article after article will be found practically a translation from the latter. 

So the Spanish Penal Code, of which the present edition dates from 1870 and is 
still largely in force in the Philippines, is modeled closely on the French Penal Code, 
particularly in the subject of penalties. 

% “The precision and the clearness of detail, in the phraseology of the articles, 
reached a grade which has never been surpassed and very rarely equalled. Certainly 
the laws passed in France since 1804 cannot bear comparison with the Code from this 
point of view; in contrast, the limpidity of the Code Napoléon becomes striking.” 
1 CONTINENTAL LEGAL History SERIES, 290. 
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ality. They purport to embrace within the compass of a single, 
small volume the law of a variety of subjects, each of which is 
treated under our legal system, in one or more portly tomes (not 
to mention statutes), such as Citizenship, Domestic Relations, 
Contracts, Torts, Real and Personal Property, Bailments, Liens, 
Wills, Intestate Succession, and many minor topics. Austin, the 
English analytical jurist, said: 

“The code must not be regarded as a body of law forming a sub- 


stantive whole, but as an index to an immense body of jurisprudence 
existing outside itself.” 


But the dangers lurking in this method did not escape the pene- 
trating vision of Napoleon. Toward the close of the Council’s de- 
liberations on the Code he said: 


“TI often perceived that over-simplicity in legislation was the enemy 
of precision. It is impossible to make laws extremely simple without 
cutting the knot oftener than you untie it, and without leaving much 
to incertitude and arbitrariness.” 


It must be remembered, moreover, that the Latin theory of 
legislative expression is directly opposed to the Anglo-Saxon. 
According to the former a code or statute should express only 
general principles and rules applicable to a group of cases, leaving 
the details to be worked out as they arise in specific instances. The 
Anglo-Saxon lawmaker too ‘often essays the task (impossible of 
attainment) of providing for every contingency and including 
every case that might arise, meanwhile failing to express the 
general principle at all. The difference is analogous to that ex- 
isting between the early American state constitution, with its brief 
bill of rights and frame-work of government, and the latter-day 
instrument which often goes far into the field of general legislation. 
There is much to be said in favor of each theory, but the differ- 
ence must be clearly understood before the French codes and their 
imitators can be appreciated. 

The Code has never lacked critics, however, though they are far 
less conspicuous than formerly. When under discussion before 
the Tribunate, as we have seen, it encountered serious and, some 
still think, well-grounded opposition, including, inter alia, two 
distinguished jurists, Andrieux and Simeon, the latter a brother- 
in-law of Portalis, one of the four draftsmen. 
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“The Code Napoléon,” says Brissaud,® “was attacked with fury, 
even.in France, by certain political parties blinded by hatred of the 
Empire. Those whose ideals were the Decrees of the Convention could 
not help looking upon this Code with disdain . . .” 


Outside of France it was criticized by some eminent authorities 
including Savigny who characterized its framers as “dilettanti” *” 
and their work as “only a mechanical mixture of the Revolution 
and pre-Revolution laws . . . not even a logical whole, a formal 
unity that might be logically developed to meet new cases.” * 
His main point of attack, however, was political and there, as 
Brissaud well says,*® “‘his patriotism carried him too far.” 

Moreover this contemporary criticism was levelled chiefly at 
provisions which, it was charged, were not adapted to France, 
and this the lapse of time has largely silenced. Surely the French 
people have had opportunity to judge whether this code is suited 
to them. And surely also no piece of legislation has ever acquired 
such permanence in France. The sentiment toward it there is 
comparable only to the American reverence for the Federal Con- 
stitution. 

Certain important omissions, indeed, are now recognized by 
French writers, such as a satisfactory mortgage system, and 
adequate treatment of the law of movables (personalty), and 
especially literary or artistic property, of artificial persons, insur- 
ance, and bankruptcy, and any attempt to cover the subject of 
industrial relations. But as Esmein observes: 


“.,. this only proves that it could not foretell the future, for most 
of these questions are concerned with economic phenomena and social 
relations which did not exist at the time when it was framed.” © 


SUBSEQUENT CHANGES 


After more than a century the number of articles (2281) in the 
Code remains the same — a not insignificant mark of permanence. 





5 y CONTINENTAL LEGAL History SERIES, 290-91, note. 

87 Td. 

58 2 CONTINENTAL LEGAL History SERIES, 577. 

59 Supra. 

60 y CONTINENTAL LEGAL History SERIES, 290, 291; Esmein, 6 ENCYCLOPAEDIA 
BRITANNICA, 11 ed., 634, 635. 
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There have been amendments and modifications averaging about 
one for each year ™ but their importance is not generally recog- 
nized. At times a general revision has been mooted“ but as 
Brissaud © says “‘up to the present time the idea of a general re- 
vision seems to find but a cool reception in the world of business. 
We must hope that the method of partial amendments will suffice 
for a long time to come.” 

Thus the identity of the Code as a whole is preserved intact. It 
has outlived all the dynasties and régimes that waxed and waned 
in France during the nineteenth century. Not even the restored 
Bourbons attempted to touch its contents; they merely sought to 
dim the fame of its chief promoter by omitting his name and calling 
it simply the Civil Code — an attempt as vain as it was petty. 


A PEopPLeE’s LAw 


It was surely a great achievement to have brought order out of 
the legal chaos that marked pre-revolutionary France. But to the 
Code Napoléon belongs an even greater distinction. As one critic 
observes: 


“... it has diffused the knowledge of law, and made it comparatively 
easy for the ordinary Frenchman to become acquainted with the lead- 
ing principles which govern the law of his own country.” © 


Nor has this result been confined to France. If Savigny, founder 
of the historical school of jurisprudence, thought he saw failure 
for the Code because it had been “drafted at an unfavorable epoch,” 





® Walton, “The New German Code,” 16 Jurmicat Rev. 148, note. Among 
them was the repeal of the divorce provisions in 1816. These were mainly restored, 
however, in 1884, the ground of incompatibility by mutual consent being omitted. 
See Smithers, “The Code Napoléon,” 40 Am. L. REG. (N. S.) 127, 147. 

% ; CoUR DE DROIT CIVIL FRANCAIS, 5 ed., 13. Esmein, 6 ENCYCLOPAEDIA Bri- 
TANNICA, 11 ed., 634, 635, however, says: “The Code needed revising and com- 
pleting and this was carried out by degrees by means of numerous important laws.” 

 “Tts entire revision was demanded at an early period; but this movement found 
little response until, in 1904, at the celebration of the centennial of the Civil Code, the 
Minister of Justice appointed a special commission to prepare a first draft of a revision.” 
1 CONTINENTAL LEGAL History SERIES, 298. 

% Jd., 298-99. 

6 FISHER, 9 CAMBRIDGE MopERN History, 161. ‘The Code has been thumbed 
and discussed till it has become extremely familiar, with the result that there are few 
countries in which some knowledge of law is so widely diffused as in France.” 
Walton, “The New German Code,” 16 Jurmicat REv. 148. 
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a successor, and perhaps greater than Savigny, in the same school, 
testifies to its phenomenal success: 


“The highest tribute to the French Codes is their great and lasting 
popularity with the people, the lay-public, of the countries into which 
they have been introduced. How much weight ought to be attached to 
this symptom our own experience should teach us, which surely shows 
us how thoroughly indifferent in general is the mass of the public to 
the particular rules of civil life by which it may be governed, and how 
extremely superficial are even the most energetic movements in favour 
of the amendment of the law. At the fall of the Bonapartist Empire in 
1815, most of the restored Governments had the strongest desire to ex- 
pel the intrusive jurisprudence which had substituted itself for the 
ancient customs of the land. It was found, however, that the people 
prized it as the most precious of possessions: the attempt to subvert it 
was persevered in in very few instances, and in most of them the French 
Codes were restored after a brief abeyance. And not only has the ob- 
servance of these laws been confirmed in almost all the countries which 
ever enjoyed them, but they have made their way into numerous other 
communities, and occasionally in the teeth of the most formidable polit- 
ical obstacles. So steady, indeed, and so resistless has been the dif- 
fusion of this Romanized jurisprudence, either in its original or in a 
slightly modified form, that the civil law of the whole Continent is 
clearly destined to be absorbed and lost in it. It is, too, we should add, 
a very vulgar error to suppose that the civil part of the Codes has only 
been found suited to a society so peculiarly constituted as that of France. 
With alterations and additions, mostly directed to the enlargement of 
the testamentary power on one side, and to the conservation of entails 
and primogeniture on the other, they have been admitted into countries 
whose social condition is as unlike that of France as is possible to con- 
ceive. A written jurisprudence, identical through five-sixths of its 
tenor, regulates at the present moment a community monarchical, and 
in some parts deeply feudalized, like Austria, and a community dependent 
for its existence on commerce, like Holland — a society so near the pin- 
nacle of civilization as France, and one as primitive and as little culti- 
vated as that of Sicily and Southern Italy.” 


And as Esmein ® observes with evident and just national pride, 


“Its ascendency has been due chiefly to the clearness of its pro- 
visions and to the spirit of equity and equality which inspires them.” 





87 MAINE, VILLAGE COMMUNITIES, 7 ed., 357-50. 
68 6 ENCYCLOPAEDIA BRITANNICA, 11 ed., 634, 635. 
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And after comparing it with the German Civil Code “ which, 
having been drawn up at the end of the roth century, naturally 


does not show the same lacunae or omissions”’ he significantly 
adds: 


“Tt is inspired, however, by a very different spirit, and the French 
code does not suffer altogether by comparison with it either in sub- 
stance or in form.” 


No greater tribute could be paid the ill-fated Corsican than the 
fact that now, more than a century after its promulgation, his code 
stands higher in the world’s judgment than ever before. Napoleon 
himself realized that this branch of his work was to be the most 
enduring. At St. Helena he wrote: 


“My true glory is not in having won forty battles; Waterloo will blot 
out the memory of those victories. But nothing can blot out my Civil 
Code. That will live eternally.” © 


And that prophecy is being literally fulfilled. Men no longer 
read much about his battles; they have lost interest in his diplo- 
matic triumphs; they give little heed to his display of administrative 
genius; but they are hearing more and more about his legislation. 


He is going down to history with the Code in his hand. 

It was the writer’s privilege once to visit Napoleon’s tomb in 
the Hétel des Invalides at Paris. It is probably the most magni- 
ficent of the world’s mausoleums, not excepting the beautiful Taj 
Mahal at Agra, India — doubtless more delicate in construction, 
but not so imposing as that which lies beneath the dome of the 
Invalides. The historic associations, the superb embellishments, 
the “dim religious light” that falls through the shaded dome 
directly upon the sarcophagus of the hero — all unite to inspire the 
visitor with a feeling of awe. But to the writer the most impres- 
sive features of that entire structure were the bas-relief representing 
the Code and the inscription that encircles the great rotunda con- 
sisting of this sentence from Napoleon’s will: “I desire that my 
ashes repose on the banks of the Seine, in the midst of the French 
people whom I have so loved.” 

Historians who have considered only his wars, the countless 
lives lost in his campaigns, the misfortunes that befell France after 





69 1 DE MonrTHOLON, R&CIT DE LA CAPTIVITE DE L’EMPEREUR NAPOLEON, 401. 
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his death, — have denied that Napoleon had the welfare of the 
country at heart and considered these words as lacking sincerity. 
But the work which he accomplished in the reformation and re- 
statement of the laws of France furnishes ample argument to the 
contrary. These codes which brought order out of chaos and 
furnished a model for the whole world, remain not merely a monu- 
ment to him, but a proof of his attachment to what he was fondly 
wont to call “la grande nation.” It is this code that chiefly justifies 
now the tribute of our American poet, Leonard Heath: 


“Spirit immortal, the tomb cannot bind thee, 
But like thine own eagle that soars to the sun, 
Thou springest from bondage and leavest behind thee 
A name which before thee no mortal hath won.” 


Charles Sumner Lobingier. 


Unttep States Court, 
SHANGHAI, CHINA. 
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TITLE BY ADVERSE POSSESSION 
I 


PoLicy AND OPERATION OF THE STATUTES OF LIMITATION 


ITLE by adverse possession sounds, at first blush, like title by 
theft or robbery, a primitive method of acquiring land without 
paying for it. When the novice is told that by the weight of author- 
ity not even good faith is a requisite, the doctrine apparently affords 
an anomalous instance of maturing a wrong into a right contrary 
to one of the most fundamental axioms of the law. 


“For true it is, that neither fraud nor might 
Can make a title where there wanteth right. 


41 


The policy of statutes of limitation is something not always 
clearly appreciated. Dean Ames, in contrasting prescription in 
the civil law with adverse possession in our law, remarks: ‘English 
lawyers regard not the merit of the possessor, but the demerit of 
the one out of possession.” ? It has been suggested, on the other 
hand, that the policy is to reward those using the land in a way 
beneficial to the community.* This takes too much account of the 
individual case. The statute has not for its object to reward the 
diligent trespasser for his wrong nor yet to penalize the negligent 
and dormant owner for sleeping upon his rights; the great purpose 
is automatically to quiet all titles which are openly and consistently 
asserted, to provide proof of meritorious titles, and correct errors 
in conveyancing.‘ 





1 Quoted in Altham’s case, 8 Coke Rep. 153, 77 Engl. reprint, 707. 

? LecturES, LEGAL Hist. 197. 

% Axel Teisen III, AM. BAR Ass’N JOURNAL, 127, April, 1917. 

4 That the policy of the statutes of limitation is the quieting of titles evidenced 
by possession for the sake of the stability of meritorious titles, see M’Iver ». Ragan, 
2 Wheat. (U. S.) 25 (1817); Turpin v. Brannon, 3 McCord, L. 261 (1825); North 
Pac. R. Co. v. Ely, 25 Wash. 384, 65 Pac. 555 (1901); Louisville & N. R. R. Co. ». 
Smith (Ky.) 125 Ky. 336, ror S. W. 317 (1907); Humbert ». Trinity Church, 24 
Wend. (N. Y.) 587, 609 (1840); Cholmondeley v. Clinton, 2 J. & W. 139, 155, 189 
(1820); Lampman ». Van Alstyne, 94 Wis. 417, 69 N. W. 171 (1896); McCann 2». 
Welch, 106 Wis. 142, 148, 81 N. W. 996 (1900); 1 HAvES, CONVEYANCING, 223, 269; 
Dalton ». Angus, 6 App. Cas. 740, 818 (1881); J. S. Mrz1, Pot. Econ., Book 2, ch. 2, 
§ 2; 3 So. L. QuaRT. 224. 
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“The thing to be looked at is the possession of the defendant, —not the 
want of possession in the plaintiff. A possession which has continued for 
a. long time without interruption, and which has been accompanied by 
an uninterrupted claim of ownership, ought to prevail against all the 
world.” § 


Although in general a tortious act can never be the foundation of 
a legal or equitable title, yet if the exercise of apparent ownership is 
made conclusive evidence of title, this wholesale method necessarily 
establishes and quiets the bad along with the good. The trespasser 
benefits, the true owner suffers, for the repose of meritorious titles 
generally. As Sir Frederick Pollock puts it, “It is better to favor 
some unjust than to vex many just occupiers.” 

It is one thing to have the rightful ownership and just title to 
land; it is another thing to have the proof of that right which can 
be laid before a purchaser or before a jury. Suppose a landowner 
is ejected from his land and seeks to be reinstated. The deed under 
which plaintiff acquired title, without evidence of possession by 
the grantor of the premises conveyed, is not even prima facie proof 
of title such as to warrant recovery in ejectment. Nor is a con- 
nected chain of deeds, which does not reach back to the Govern- 
ment or to some grantor in possession, sufficient, unless it reaches 
back to some common source of title, or to some source acknowl- 
edged to be genuine and valid, or unless there is some estoppel to 
deny title. The proof of a paper title sufficient to make out a 
prima facie right to possession of land may, therefore, be exceed- 
ingly difficult. It involves proving the signature and delivery of 
every deed; the corporate existence of every corporation in the 
chain of title; the execution of all powers of attorney; all the statu- 
tory notices and formalities in execution, tax and probate sales; 
all the descents and probate proceedings; in short, every legal step 
of the transfer of the title, voluntary and involuntary, simple and 
complex, from a recognized source down must be shown by proper 
evidence. In order to give adequate protection to other titles, it 
has been found necessary to recognize possession as title.’ It is 
therefore enough that a plaintiff in ejectment, or that his ancestor 





5 LANGDELL, Equity PL., § 121. 

* Terhune ». Porter, 212 Ill. 595, 72 N. E. 820 (1904); Krause v. Nolte, 217 IIl. 
298, 75 N. E. 362 (1905); Cottrell v. Pickering, 32 Utah, 62, 88 Pac. 696 (1907). 

7 People v. Inman, 197 N. Y. 200, 206, go N. E. 438 (1910). 
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or one of his grantors, was in possession and that this prior posses- 
sion is vested in the plaintiff by a regular devolution of title. A 
mere trespasser cannot set up an outstanding title in a third person 
as a defense where he does not claim under it.® 

Upon every sale or mortgage of land it is necessary that the 
evidence of the title be critically examined. For what period and 
from what source should the title be deduced? The conveyancer 
in the United States usually looks for a record title going back to a 
patent from the United States, the state, or some other government 
for a clear root of title. In England, evidence of the original royal 
feofiments or gifts of former centuries was long since lost. The 
proprietor must go back to the earliest possessor or occupant who 
can be proved to have held seisin in fee. Except for government 
grant, possession is thus the ultimate root of all titles. Title deeds are 
nothing but the history or evidence of the transfer of rights arising 
from possession, reaching back perhaps to ‘‘that mailed marauder, 
that royal robber,” that great adverse possessor, — William the Con- 
queror. “Every title to land has its root in seisin; the title which 
has its root in the oldest seisin is the best title.” ® With the help 
of statutes of limitation, however, it is now ordinarily sufficient for 
the English conveyancer to go back forty years for a root of title. 

It may be instructive to sketch the history of the statutes by 
which limitations were placed on ancient seisin as a source of title. 
The only limitation on a writ of right to recover seisin at common 
law was lack of evidence. Several early statutes of limitation were 
passed, of which the Statute of Westminster I, 3 Edward I, c. 39 
(1275), is typical. This statute did not purport expressly to bar 
any remedy or pass any title but merely placed a fixed limit back 
of which a suitor in a real action could not go for a source of title. 
It provided that in conveying (tracing) a descent in a writ of right, 
none shall presume to declare of the seisin of his ancestor further or 
beyond the beginning of the reign of King Richard I (1189). In 
other real actions the demandant could not go back so far. The 
effect, therefore, was that a more recent seisin, though tortious, 
became a paramount source of title. 





8 Casey v. Kimmel, 181 Ill. 154, 54 N. E. 905 (1899); Burns v. Curran, 275 Ill. 448, 
451, 114 N. E. 166 (1916). 

® 2 Pottock & MAITLAND, Hist. ENGL. Law, 46. See Pollock’s ed., MAINE, ANCIENT 
Law, ch. 8, 267, 295, 314. 
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The Statute of 32 Henry VIII, c. 2, § 3, limited real actions by 
providing that if the claimant rested his title on the ground of 
former seisin by himself, he was limited to a seisin within thirty 
years before the /este or date of the original writ, as regards both 
droitural and possessory actions; if on the ground of a seisin by his 
ancestor, to a seisin within fifty years as regards possessory actions, 
and within sixty years as regards droitural actions.!° The demand- 
ant in a writ of right must allege and prove seisin in his ancestor 
within sixty years. Hence seisin that could be traced back sixty 
years became a good root of title." This was for the reason that 
no older seisin which had been lost could be resorted to.” 

Coke says, in his note to Littleton,® 


“Limitation, as it is taken in law, is a certaine time prescribed by statute, 
within which the demandant in the action must prove himselfe or some 
of his ancestors to be seised.” 


The limitation of 32 Henry VIII is wholly referable to seisin, the 
statute requiring a seisin within a certain time according to the 
nature of the writ. The limitation is dated from the seisin, not 
from the disseisin. The operation of the older statutes is thus not 
to bar the action, but to bar the source of title or right to which 
the more recent tortious seisin could be made to yield. 

The Statute 21 Jac. I, c. 16 (1623), adopts the modern method 
of limiting the right of entry, and so the action of ejectment, to 
within twenty years next after the right of entry accrues. The 
right of entry does not accrue until some one initiates an adverse 
possession.* The effect of limiting all right of action to recover 
possession is much the same as that of expressly limiting seisin as a 
source of title; possession exercised continuously and adversely 
for a certain time becomes a source of title superior in ejectment 
to any title derived from an older possession. The Statute of 21 
James I, c. 16 (1623), however, did no more than bar or take away 
the right of entry and ejectment after twenty years, but left open 





10 y SPENCE, EQ. Jur. 255; 2 P. & M. Hist. Enc. Law, 81. 

1 3 Brack. Comm., 189, 196, 197; Dumsday ». Hughes, 3 Bing. N. C. 439, 452 
(1837). 

2 y Haves, CONVEYANCING, 232. 

3 CoxE on Litr., § 170, note 115 a. 

™% Agency Co. v. Short, 13 A. C. 793 (1888); Norton ». Frederick, 107 Minn. 36, 
119 N. W. 492 (1909). 
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the real action by writ of right for forty years more. Consequently 
it was held in England that the right of entry and the remedy by 
ejectment, might be barred, but that the “mere right” itself was 
left outstanding.” To remedy this the Statute 3 & 4 William IV, 
c. 27 (1833), was enacted, which not only bars the remedy of eject- 
ment but expressly abolishes real actions and extinguishes the 
former title after twenty years.* By the Real Property Limitation 
Act of 18741" the period of limitation is reduced to twelve years 
from the time the right of action first accrued. 

American statutes quite commonly follow the parent statute of 
James I. Illinois, for example, enacts: 


“That no person shall commence an action for the recovery of lands, 
nor make an entry thereon, unless within twenty years (1) after the right 
to bring such action or make such entry first accrued, or (2) within twenty 
years after he or those from, by, or under whom he claims, have been 
seized or possessed of the premises.” 


Since the owner is deemed to be seised or possessed unless there is 
another in adverse possession, actual or constructive, clauses one 
(1) and two (2) apparently come to exactly the same thing. The 
owner’s mere absence from the land does not disable him from 
bringing an action against an intruder. The second clause as to 
seisin or possession is apparently an interesting relic of the pro- 
visions of the older type of statutes.!® 

The form of statutes of limitation varies; in some of them there 
are provisions expressly extinguishing the right or title of the former 
owner; most of them in terms merely bar the remedy by ejectment; 
but it is the almost invariable rule that the effect of the statute is 
not only to bar the remedy of ejectment, but also to take away ail 
other remedy, right, and title of the former owner.” It is well to 





% Trustees of Dundee Harbor v. Dougall, 1 MacQueen, H. L. Cas. 317 (1852); 
3 Cruise, Dicest REAL Prop. 430, 436, 447. 

16 See 1o Law MAGazIneE, or Quart. REv. oF JuRISP. 357 (1833). 

17 37 & 38 Vict. c. 57. 

18 Hurp’s Itt. Rev. Stat. (1917) ch. 83, § 1. 

19 Agency Co. v. Short, 13 A. C. 793 (1888). See 5 Cat. L. REv. 429; People’s 
Water Co. v. Boromeo, 31 Cal. App. 270, 160 Pac. 574 (1916). See also Micu. 
Rev. Stat. (1838) 573, 574, § 1. In Riopelle v. Gilman, 23 Mich. 33 (1871), it 
is held to produce a different result as to the necessity of privity between successive 
holders. See note 102, infra. 

20 United States v. Chandler, 209 U. S. 447, 450 (1908); Campbell ». Holt, rrs5 
U. S. 620 (1885); Baker ». Oakwood, 123 N. Y. 16, 25, 25 N. E. 312 (1890). 
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notice that this result does not follow necessarily from the statute 
alone, but arises from the joint operation of the statute and the 
common law. If a person has a right and several remedies, the 
bar of one remedy is not the discharge of all the others.” 

Under American statutes, as under the Statute of James I, 
there may be some remedies which are not expressly affected by 
the terms of the statute. But when the statute extinguishes the 
remedy in ejectment to recover possession, the common law and 
also equity say that the possession shall not be questioned by the 
former owner in any other manner, either by self-help, by action 
of trespass, or by a bill in equity. The earlier statutes of limitation 
did not mention bills in equity as subject to the bar; but never- 
theless they were followed in equity as well as at law on the prin- 
ciple of analogy, and on the principle that where a thing is forbidden 
by law in one form it shall not be done in another.“ The judicature 
by its own rulings has thus imposed limitations, guiding itself by 
the policy of the statute to quiet the possessory title. 

As the Wisconsin Supreme Court has pointed out,” it would be 
a strange anomaly to hold that the law which bars the owner from 
recovering possession or the use of the land itself, after he has 
acquiesced in a usurped ownership by another for twenty years, 
should yet leave him at liberty to assert title in other ways as by 
action of trespass for mesne profits, by extra-judicial re-entry or 
by suit in equity to quiet title, for partition or for an accounting. 
It seems a necessary consequence of the policy underlying the 
limitation acts that one should be considered to have no right or 
title when the most essential incident or legal consequence of title, 
the right to recover possession, is barred. Hopeless confusion would 
result from the recognition of any such anomalous titles, without 
right of possession, surviving the statute. The maxim that where 
there is a right there is a remedy may be turned about e converso, 
so that where there is no remedy there is no right. The only cloud 
on the possessor’s title is the true owner’s right to recover possession 





21 Hunt v. Burn, 2 Salk. 421, 422 (1702). 

* Humbert ». Trinity Church, 24 Wend. (N. Y.) 587 (1840); Elmendorf ». Taylor, 
10 Wheat. (U. S.) 152, 174 (1825); Chapin v. Freeland, 142 Mass. 383, 8 N. E. 128 
(1886); Smith ». Clark, 248 Ill. 255, 258, 93 N. E. 727 (1911); Wood ». Mich., etc. 
R. Co., 90 Mich. 212, 51 N. W. 363 (1892); Cholmondeley ». Clinton, 2 J. & W. 1309, 
155 (1820); Re Jolly, [1900] 2 Ch. 616. 

% Steinberg v. Salzman, 139 Wis. 118, 124, 120 N. W. 1008 (1909). 
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by entry or ejectment, or by some other remedy, and when these 
remedies are all taken away by the statute or by analogy thereto, 
the defect in the possessory title becomes cured. 

It has indeed been said by some eminent judges that the effect of 
the statute is “to make a parliamentary conveyance of the land to 
the person in possession at the last moment when the period has 
elapsed.”** As Gibson, C. J., puts it, ‘““The instant of conception is 
the instant of birth,”’ without any period of gestation or maturing 
of an inchoate title. The idea seems to be that the statute of limita- 
tions is a conveyancer like the Statute of Uses, which, when there 
is a deed by Doe to the use of Roe and his heirs, “executes the use,” 
and, — 

“Like flash of electricity, 
The land ’s transferr’d in fee to Roe, 
Nothing at all remains in Doe.” * 


But there is, in truth, no such transfer of title by the statute of 
limitations. The direct effect of the statute is negative, to extin- 
guish the right of entry of the ousted owner. The indirect effect is 
to quiet the title of the possessor. Title is thus established by the 
joint operation of the statute and the common law. The possession 
of the adverse holder, although gained by manifest wrong, and 
although liable to be defeated by entry of the rightful owner, is 
per se a title good as shield or sword, either to hold or to recover 
possession, as against all others. Even the title of the original 
owner is affected ab initio, by disseisin, although not so much to-day 
as formerly. His “‘right of entry” should hardly be regarded, as 
Dean Ames regarded it, as being reduced to a mere chose in action. 
His remedy is limited, however, by the common law to asserting 
his rights by a direct proceeding to recover possession. The 
statute operates to relieve the adverse holder from this sole danger 
of eviction, and, being thus quieted, the once precarious possession 





* Per Parke, B., in Doe v. Sumner, 14 M. & W. 39 (1845). See also Scott v. Nixon, 
3 Dr. & War. 388, 405, 407 (1843); Rankin ». McMurtry, 24 L. R. Irish, 270, 297, 
303 (1889); Graffius v. Tottenham, 1 Watts & S. (Pa.) 488, 494; Jordan ». Chambers, 
226 Pa. 573, 75 Atl. 956 (1910). A paradox of Sugden’s, 34 L. Quart. REv. 253 (July, 
1918). 

2% Crisp, CONVEYANCER, 3 ed., 107. 

% But, see Jos. Bingham, “Legal Possession,” 13 Mica. L. Rev. 535, 561, 623, 
624, 629; Bethea ». Jeffres, 126 Ark. 194, 189 S. W. 666 (1916); Anderson v. Hapler, 
34 Ill. 436 (1864). See 69 L. R. A. 762, note. 
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becomes a firm and indefeasible title even against the former owner 
as of the date when the disseisin or adverse possession commenced.” 

Accordingly we must not confound the negative operation of 
the statute with the positive effect of a conveyance of the title 
from the true owner to the adverse possessor at the moment the 
statute has fully run. In Tichborne v. Weir® it is held that when 
one holds adversely to a lessee for ninety-nine years, the adverse 
possessor cannot be treated as an assignee so as to render him liable 
on the covenants of the lease. It is sometimes said, indeed, that 
the law presumes a conveyance by the true owner on the grounds 
of public policy when the right of entry is gone.”® But it is un- 
necessary to resort to the presumption or fiction of a conveyance.*° 
Adverse possession vests the possessor with the complete title as 
effectually as if there had been a conveyance by the former owner.*! 
But the title is independent, not derivative, and “relates back”’ to 
the inception of the adverse possession.*? The adverse possessor 
does not derive his title from the former owner, but from a new 
source of title, his own possession. The “‘investitive fact” is the 
disseisin and exercise of possession.* 

It is only in case of incorporeal rights that title is acquired by 
length of adverse user. Title is not gained by length of adverse 
possession under the statute, except as against the true owner. In 
case of rights of way and other easements when acquired by pre- 
scription, the adverse user under claim of title is also the “‘investi- 





27 Re Atkinson & Horsell, [1912] 2 Ch. 1; Tichborne v. Weir, 67 L. T. 735 (1892); 
Perry »v. Clissold [1907] A. C. 73; 1 Com. L. Rep. 363. Cf. La Salle v. Sanitary District, 
260 IIl. 423, 429, 430, 103 N. E. 175 (1913). See Bryan v. Weems, 29 Ala. 423 (1856); 
Ames, LECTURES ON LEGAL Hist. 197-205; 3 ANGLO-AMERICAN ESSAYS, 567; 
Licutwoop, Time Livit on ACTIONS, 117, 156; BANNING, LimITATION OF ACTIONS, 
84; 1 Dart, VENDorS & Purca. 473; 1 Hayes, InTRoD. To Conv. 268. 

% 67 L. T. 735 (1892). 

29 Cadwalader »v. Price, 111 Md. 310, 73 Atl. 694 (1909); Scottish Am. M. Co. ». 
Butler, 99 Miss. 56, 57, 71, 54 So. 666 (1910); Earnest v. Little River L. & L. Co., 
109 Tenn. 427, 75 S. W. 1122, 1127 (1902). 

80 East Jellico Coal Co. v. Hays, 133 Ky. 4, 117 S. W. 307 (1909); Armijo v. Armijo, 
4 N. Mex. 133, 13 Pac. 92 (1883). 

81 Toltec Ranch Co. v. Cook, 191 U. S. 532, 542 (1903). 

® Field v. Peoples, 180 Ill. 376, 383, 54 N. E. 304 (1899); Bellefontaine Co. v. Nied- 
ringhaus, 181 Ill. 426, 55 N. E. 184 (1899). Cf. La Salle v. Sanitary District, 260 Ill. 
423, 429, 103 N. E. 175 (1913); Ames, Lectures on LeGat Hist. 197; 3 ANGLO- 
AMERICAN Essays, 567. 

3% Camp v. Camp, 5 Conn. 291 (1824); Price v. Lyon, 14 Conn. 279, 290 (1841); 
Coal Creek, etc. Co. ». East Tenn. I. & C. Co., 105 Tenn. 563; 59 S. W. 634, 636 (1900). 
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tive fact.’’ The important difference is that apparently here there 
is no possessory title to the way either as against the servient owner 
or against the world, until the right has been asserted for the full 
prescriptive period; there is no “legally protected possession of an 
incorporeal thing.” * Take the case of a way used by A for four 
years on B’s land. Would the claimant and possessor of the quasi- 
dominant be protected in his use against third persons? Mr. Jus- 
tice Holmes doubts it.* 

The inchoate title by prescription, the potentiality of acquiring 
an easement within less than twenty years, is, however, something 
which can be transmitted with the quasi-dominant tenement so 
that the successive periods of user may be tacked where there is 
privity between the successive claimants.% The legislative policy 
of prescription and adverse possession is the same, — that titles to 
property should not remain uncertain and in dispute, but that 
continued de facto exercise and assertion of a right should be con- 
clusive evidence of the de jure existence of the right. 


“The earliest act of user proved, tends to prove a right then existing. 
. . . Such light evidence gains force by continued repetition, until 
at the end of twenty years it becomes, unexplained, conclusive evidence 
of right.” *” 


Prescription, therefore, like adverse possession, operates to quiet 
titles which have been consistently asserted, and the requisites are 
in general the same. 

If we had a scientific system for the registration of titles, adverse 
possession would be of far less importance. Accordingly we find 
that title by adverse possession is not recognized under some of the 
Torrens Acts, although it is under others.** But under our crude 
conveyancing and recording systems this doctrine is indispensable 
as a protection to just titles. Every title in the country may easily 





% 2 P. & M. Hist. Enc. Law, 142; PoLtock, Frrst Book or JURISPRUDENCE, 184. 

% Common Law, 241. Cf., however, TERRY, ANGLO-AMERICAN Law, § 311, 297. 
See also Greenhalgh ». Brindley, [1901] 2 Ch. 324; Lord Battersea ». Commissioners, 
[1895] 2 Ch. 708. 

% McLean v. McRae, 50 N. S. R. 536, 33 D. L. R. 128, 132 (1917). 

37 Wallace v. Fletcher, 30 N. H. 434 (1855). 

% But see “Statute of Limitations and The Land Titles Act,” 47 Can. L. J. 5; 
J. E. Hocc, AusTrALIAN Torrens SysTEM, 85, 806; LichTwoop, Time Limit on 
Actions, 133; Hurp’s Itt. Rev. Stat. (1917) ch. 30, § 84. J. E. Hogg, “Registration 
of Title to Land,” 28 YALE L. J. 54 (November, 1918). 
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come to depend for its establishment to a greater or less extent on 
adverse possession. In spite of our elaborate books of record, 
possession remains the great source, muniment, and quieter of 
titles to land. ) 

The extent of title and estate thus acquired, whether for years, 
for life, or in fee, is measured by the claim of title. “If the party 
claim only a limited estate and not a fee, the law will not, contrary 
to his intentions, enlarge it to a fee.” Where a title depends upon 
possession, the estate evidenced by his possession depends upon 
the claim of title which he makes by his declarations or his 
acts.*® 

Certain qualifications of the title acquired by adverse possession 
follow from the fact that it arises from possession. There is an 
important limitation on the rule that bare possession is title good 
against all the world except the true owner. American courts hold 
that a bare possessor of land cannot recover full damages for a 
permanent injury. In Winchester v. City of Stevens Point® the 
defendant constructed a high embankment which caused the flood- 
ing of plaintiff’s lot. The plaintiff recovered in the trial court for 
the permanent depreciation of her property. She had to rely upon 
possessory title, as she failed to prove a good paper title owing to 
the fact that two deeds had only one subscribing witness. It was 
held that, as in condemnation proceedings, plaintiff must show 
absolute or complete title and that title will not be presumed for 
this purpose from evidence of possession under claim of title. Ap- 
parently plaintiff must show either (1) a complete chain of title 
from the Government, or (2) title by adverse possession. 

In a recent Illinois case it is held that where title by adverse 
possession becomes complete after a cause of action for permanent 
injury to the land from flooding accrues, the plaintiff corporation 





89 Ricard v. Williams, 7 Wheat. (U. S.) 59 (1822); Bond ». O’Gara, 177 Mass. 139, 
58 N. E. 275 (1900). See Jasperson v. Scharnikow, 150 Fed. §71 (1907), 15 L. R. A. 
(N. S.) 1178 n. 

40 Winchester v. City of Stevens Point, 58 Wis. 350, 17 N. W. 3, 547 (1883). . 

“1 See also the following cases: Waltemeyer v. Wisconsin Ry. Co., 71 Iowa, 626, 
33 N. W. 140 (1887); Kelly ». New York Ry. Co., 81 N. Y. 233 (1880); Frisbee 2. 
Marshall, 122 N. C. 760, 765; 30 S. E. 21 (1898); International Ry. Co. v. Ragsdale, 
67 Texas, 24, 28, 2S. W. 515 (1886). Compare the case of the bailee suing for the full 
value of property lost or destroyed. The Winkfield, [1902] P. 42. U.S. Fidelity, etc. 
Co, v. United States 246 Fed. 433 (1917); 31 Harv. L. REv. 1028, 1020. 
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cannot recover, as it did not have (absolute) title to the land by 
adverse possession or otherwise at the time the right of action 
accrued. 


“That its title became complete by prescription after the cause of action 
accrued places it in no different position from what it would have been 
if it had not been in possession but had acquired title by conveyance 
after the right of action accrued.” # 


This case may be explained on the theory that the statute of limita- 
tions simply quiets that title which the adverse possessor already 
has by virtue of his possession, and the doctrine of relation does 
‘not cure any defects in the possessory title except the former 
owner’s right to recover possession. 

The statutory extinguishment of the title of the dispossessed 
owner of land does not destroy easements or restrictive covenants, 
and it has been held that persons entitled to the benefit of restrictive 
covenants may enforce them against the new owner by adverse 
possession. These burdens and privileges with reference to the 
land are not incident to the estate of the dispossessed owner, and 
adverse possession of the land does not destroy them, if there is 
no adverse user. 

The efficiency of the doctrine of adverse possession in quieting 
title is greatly impaired by reason of two exceptions to the opera- 
tion of the statute, viz., that of disabilities and that of future estates. 
It has been proposed by the American Association of Title Men 
(1913), in order to render land titles simpler and more secure, to 
reduce the period of limitation on actions to recover land to ten 
years, and to abolish the saving clauses for persons under disability. 
If titles were quieted by possession regardless of disabilities, such 
as absence from the state, infancy, insanity, coverture, or imprison- 
ment, this would add greatly to the security of all titles, and we 
should then be able to rely on mere lapse of time, coupled with 
proof of continuity of possession and claim of title, to cure all de- 
fects and automatically to quiet titles. Friends or relatives or 
guardians will ordinarily protect the rights of owners under dis- 





© La Salle Coal Co. v. Sanitary District, 260 Ill. 423, 430, 103 N. E. 175 (1913). 
See also 27 Harv. L. REv. 496; 20 Harv. L. REv. 563; 13 Mica. L. REv. 562; Perry 
v. Clissold, [1907] A. C. 73. 

® In re Nisbet & Potts’ Contract, [1905] 1 Ch. 391; [1906] 1 Ch. 3861, 2 B. R.C. 
844, 860. 
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ability, and individual cases of hardship would be more than bal- 
anced by the greater security of all titles. 

By the general rule, the statute of limitations on ejectment does 
not begin to run against a remainderman, or the holder of any other 
future interest until the preceding estate terminates, and he be- 
comes entitled to immediate possession. This is based on the 
proposition that the right of action does not accrue until that time, 
as he has no right of action until he is entitled to possession. It 
follows that while a life estate is outstanding, no one can initiate a 
holding adverse to the remainderman.“ 

The consequence is that, although one may hold possession of 
land for twenty years, claiming to own it absolutely against all the 
world, and may have color of title and pay taxes thereon, yet this 
possession will not be adverse to the holder of any future interest, 
although the claim may be brought home to the remainderman.” 

By a somewhat daring piece of judicial legislation it has been held 
in Iowa and Nebraska that, where the statutes give a person out of 
possession an equitable remedy to quiet title, a remainderman may 
be barred by adverse possession where he has notice of the adverse 
holding.“ It is urged that the purpose of the statute is to provide 
a way to settle disputed questions of title between those in posses- 
sion of land and those who claim a future interest. Where an ad- 
verse claim of ownership is brought home to the holder of such 
future interest, his welfare, as well as that of the public in general, 
is best subserved by requiring that questions of title be settled 
within the statutory period. Accordingly, ejectment and all other 
remedies will be barred if the remainderman allows ten years to 
elapse after his right of action to quiet title accrues and thereafter 
the adverse possessor can quiet title in himself.*” 

It may be argued that the barring of one remedy, viz., an action 
to quiet title, should not affect other remedies which have not yet 





“ Mixter v. Woodcock, 154 Mass. 535, 28 N. E. 907 (1891); Bohrer v. Davis, 94 
Neb. 367, 143 N.W. 209, 148 N. W. 320 (1913); Wakefield v. Yates, [1916] 1 Ch. 452. 

® Com. ». Clark, 119 Ky. 85, 83 S. W. 100 (1904); Gindrat ». W. Ry. Co. (Ala.) 
19 L. R. A. 839 (1893), note; Barrett 2. Stradl, 73 Wis. 385, 395; 41 N. W. 439 (1889); 
Dawson v. Edwards, 189 IIl. 60, 59 N. E. 590 (1901); Cassem ». Prindle, 258 Ill. 11, 
tor N. E. 241 (1913); but cf. Nelson v. Davidson, 160 Ill. 254, 43 N. E. 361 (1896). 

“ Criswell v. Criswell, ror Neb. 349, 163 N. W. 302 (1917). See also Marray 2. 
Quigley, 119 Iowa, 6, 92 N. W. 869 (1902); Crawford v. Meis, 123 Iowa, 610, 99 N. W. 
186 (1904). 

4” Holmes v. Mason, 80 Neb. 448, 114 N. W. 606 (1908). 
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accrued. But this is something that the courts have done in 
limiting equitable actions by analogy to the statute of limitations 
on ejectment; and if policy demands it, a reciprocal limitation of 
legal actions by analogy would seem equally justifiable. Opinions 
may differ as to the justice of such extension of the doctrine of 
adverse possession, but it would have the beneficent effect of 
bringing up for settlement disputed questions of title before they 
become stale, and would obviate one of the most serious defects 
in this automatic method of quieting titles against possible adverse 
claims which now arises from our undue tenderness towards the 
holders of future interests. 


II 
Privity AND TACKING BETWEEN SUCCESSIVE HOLDERS 


It is the almost universal rule of law as laid down by decisions 
in this country that “privity of estate” is necessary between suc- 
cessive adverse holders to authorize “tacking” their several pos- 
sessions together.*® The several occupancies must be so connected 
that each occupant can go back to the original entry or holding as 
a source of title. The successive occupants must claim through 
and under their predecessors and not independently to make a 
continuous holding united into one ground of action. It is gener- 
ally held that this connection may be established by any of the 
usual methods of transferring title, voluntary or involuntary, and 
also by the mere informal delivery of possession by mutual consent. 
There is privity between ancestor and heir, testator and devisee, 
vendor and vendee, lessor and lessee, judgment debtor and execu- 
tion purchaser. Privity is not presumed. The burden of proving 
privity is on the one claiming by adverse possession.» 

In the absence of formal transfer of title, some difficulty may 





48 2 Minn. L. REV. 137. 

4 2 Corpus Juris, 84-90; BUSWELL, LIMITATION AND ADVERSE Possession, § 239; 
Woop on Lim., 4 ed., § 271; Ely v. Brown, 183 Ill. 575, 597, 56 N. E. 181 (1900); 
Davock v. Nealon, 58 N. J. L. 21, 32 Atl. 675 (1893). 

50 Overfield v. Christie, 7 S. & R. (Pa.) 173 (1821); 2 Corpus Juris, 85-90; 
Ames, LecTurES ON LEGAL Hist., 203, 204. In South Carolina tacking is 
allowed only between ancestor and heir.. Lewis ». Pope, 86 S. C. 285, 68 S. E. 680 
(1910); Mazyck v. Wight, 2 Brev. (S. C.) 151, 153 (1807). 

81 Doe v. Brown, 4 Ind. 143 (1853); Ryan v. Schwartz, 94 Wis. 403, 69 N. W. 178 
(1896). 
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arise in showing any recognized connection to permit tacking 
possessions. Thus where a widow continues in the possession of 
land held adversely by her deceased husband, it has been held that 
the widow is not entitled to tack her husband’s possession to her 
own. It is argued that, since the widow has no right in the land 
before her dower is assigned, her entry is a new disseisin.” Privity 
is, however, worked out between husband and wife in numerous 
cases, which hold that the widow’s holding, if in subordination to 
the heirs at law, may be tacked to that of her husband. Although 
the widow is neither heir, devisee, nor grantee and does not succeed 
to her deceased husband’s inchoate title, yet if she occupies under 
her dower, quarantine or homestead right, or as guardian of her 
children, her possession may be tacked to that of her husband so 
that it will enure to the benefit of the heirs.™ 

The holding of a decedent and his personal representative cannot 
be tacked unless there is a legal right of possession to administer 
the decedent’s lands.® It is, however, held that the possession of 
real estate by an executor with power of sale may be tacked to that 
of his testator in establishing title by adverse possession.*® The 
possession of the executor or administrator may be deemed a con- 
tinuance of that of the deceased, where by statute he has the right 
to take possession of the real estate and actually does so for the 
benefit of the estate. The continuity of adverse possession is not 
interrupted by the ordinary lapse of time between the deceased’s 
death and the appointment of an administrator and the taking of 
possession by him. 

It is submitted that there cannot be tacking between testator 
and devisee under a void will, as there would be no transfer or 
delivery of possession, and the inchoate possessory title would 
devolve upon the heir, who would be the only one who could con- 
tinue the same claim of title, and take advantage of the ancestor’s 





8 Doe v. Barnard, 13 Q. B. 945 (1849); Sawyer v. Kendall, ro Cush. .(Mass.) 
241 (1852); Robinson ». Allison, 124 Ala. 325, 27 So. 461 (1899). 

8 Mielke v. Dodge, 135 Wis. 388, 393, 115 N. W. 1099 (1908); 14 Harv. L. Rev. 
149; 17 Harv. L. REV. 277. 

& Atwell ». Shook, 133 N. C. 387, 45 S. E. 777 (1903); Johnson »v. Johnson, 106 
Ark: 9, 152 S. W. 1017 (1912); Jacobs v. Williams, 173 N. C. 276, 91 S. E. 951 (1917). 

% Tennessee Iron Co. v. Ferguson, 35 S. W. goo (Tenn. Chan. App. 1895). 

% Cannon v. Prude, 181 Ala. 629, 62 So. 24 (1913); Vanderbilt ». Chapman, 172 
N. C. 809, go S. E. 993 (1916). 
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possession.*” A few courts apparently require continuous formal 
transfers to make privity, and hold that successive possessions 
cannot be connected by delivery of more than the tract actually 
described in deeds between the parties, although more is intended 
to pass and possession may be actually taken by the grantee.®* 
According to the great weight of authority, however, if possession 
is transferred as to all, including the land outside the limits de- 
scribed, tacking is allowed.*® 


“Tf each grantee succeeds to the possession of his grantor, there is such 
privity between the occupants that their several possessions are referred 
to and regarded as continuous.” 


It is said that 


“the privity required is a continuous possession by mutual consent, so that 
the possession of the true owner shall not constructively intervene.” 


The courts have been somewhat put to it for an explanation of 
the doctrine that an oral agreement and delivery of possession, 
ordinarily not sufficient to transfer title to land, are sufficient to 
make “privity of estate.” The theory advanced by the Wisconsin 
court is that privity is purely a question of continuity of physical 
possession, and has no relation to the transfer of title or claim of 
title. In Illinois Steel Co. v. Paczocha®™ the court remarks, 


“Tt is said that there must be privity between the successive occupants, 
but this does not at all mean that there must be a privity of title. . . . 
The privity between successive occupants required for the statute of 
limitations is privity merely of that physical possession, and is not de- 
pendent upon any claim, or attempted transfer, of any other interest 
or title in the land.” 





587 Peoples Water Co. v. Anderson, 170 Cal. 683, 151 Pac. 127 (1915); Tuggle ». 
Southern Ry. Co., 204 S. W. 857 (Tenn. 1918). 

58 Evans v. Welch, 29 Colo. 355, 68 Pac. 776, 779 (1902); Vicksburg, etc. Ry. Co. 
v. Le Rosen, 52 La. Ann. 192, 203, 26 So. 854 (1899); Messer v. Hibernia, etc. Soc., 
149 Cal. 122, 124, 84 Pac. 835, 837 (1906); 29 Harv. L. REv. 790. 

89 Rich v. Naffziger, 255 Ill. 98, 99 N. E. 341 (1912); Gildea v. Warren, 173 Mich. 
28; 138 N. W. 232, 233 (1912); Wishart ». McKnight, 178 Mass. 356, 59 N. E. 1028 
(1901); Bugner v. Chicago T. & T. Co., 280 Ill. 620, 637, 117 N. E. 711 (1917); Craw- 
ford v. Viking Co., 84 Kan. 203; 114 Pac. 240 (1911); 35 L. R. A. (N. 8.) 408, 
note. 

60 Shedd v. Alexander, 270 Ill. 117, 126, 110 N. E. 327 (1915); Illinois Steel Co. ». 
Budzisz, 106 Wis. 499, 82 N. W. 534 (1900). 

139 Wis. 23, 28, 35, 119 N. W. 550 (1909). 
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This theory is believed to be erroneous. Privity of estate means 
succession to the possessory title. Suppose the adverse possessor, A. 
has previously sold and conveyed his possessory title to B, who 
fails to enter, and then delivers possession to C by oral agreement. 
C enters and holds for the balance of the period. There is privity 
of physical possession, but not privity of estate between A and C, 
except as to a new adverse possession which A may have initiated 
since his grant to B. 

Oral tacking is allowed because the inchoate prescriptive title 
may be transferred by the possessor by mere delivery. If he aban- 
dons or conveys to B he has nothing to transfer. But the grantor 
can hardly set up the possession, which he has abandoned by de- 
livery, as a title in an action of ejectment against his grantee.” 
An oral agreement of transfer would be valid as against third par- 
ties at least, even if questionable under the statute of frauds as 
between the immediate parties to the grant.® 

In tacking constructive adverse possessions under color of title, 
it has been held in New York that there must be a regular deed or 
formal conveyance from holder to holder. It is argued that a void 
deed will not place the successor in the predecessor’s shoes as to 
such claim of title. “Every adverse possession is a wrong amount- 
ing to an inchoate right.” To make continuity of estate with the 
prior constructive adverse possession, it is essential that this in- 
choate title pass along the line by conveyance, as there is no cor- 
poreal seisin which can be transferred by livery.“ It has, however, 
been held by certain other courts, that a formal deed under seal is 
not necessary to tack constructive possessions. If there is some 
written instrument, and a colorable transfer, so that the latter 
claimant shall apparently hold by right of the former, this will be 
sufficient. It is the legislative and judicial policy to favor those 
claims of title that are evidenced by written instruments of trans- 
fer, both as to the period within which they will be quieted and as 





® Clithero ». Fenner, 122 Wis. 356, 99 N. W. 1027 (1904); 18 Harv. L. REv. 62; 
Innis ». Miller, ro Mart. (La.) 289 (1821). 

® McNeely »v. Langan, 22 Ohio St. 32 (1871); Cunningham ». Patton, 6 Pa. St. 

. 355, 357 (1847). 

« Simpson ». Downing, 23 Wend. (N. Y.) 315, 316 (1840). - 

® Kendrick ». Latham, 25 Fla. 819, 6 So. 871, 875 (1889); Crispen ». Hannavan. 
50 Mo. 536, 549 (1872); Watts v. Parker, 27 Ill. 224 (1862); Barger v. Hobbs, 67 Ill. 
592, 597 (1873). 
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to the tangible acts of ownership which will amount to adverse 
possession. Delivery of actual possession of part of the land held 
under color of title may well be considered constructive delivery 
of possession of the entire tract described, even though the deed 
of conveyance be without a seal or scroll or be otherwise defective. 
It is the very purpose of the doctrine of adverse possession to cure 
technical defects in the evidence of title. 

The underlying theory of title by adverse possession is put to 
the acid test by the problem presented when one disseisor or con- 
verter, B, has been, in turn, dispossessed by another wrongdoer, C. 
The question is whether the successive adverse holdings have a 
different effect on the right of the original owner, A, than where 
the holdings connect by means of a transfer. A few courts and 
writers looking at the owner’s continuous laches rather than at 
the possessor’s consistent claim of title, have discarded or con- 
demned the requirement of privity for acquiring title by adverse 
possession. For them it should be enough to show that the owner has 
been continuously kept out of possession for the statutory period. 

Thus Dean Ames, in his well-known essay on the nature of owner- 
ship,® says, 

“C, although a disseisor, and therefore not in privity with B, may 
tack the time of B’s adverse possession to his own to make out the 


statutory period against A. This tacking is allowed in England, Canada, 
and in several of our States.” 


Dean Ames argues that the widespread opinion to the contrary must 
be deemed erroneous. 


“The laches of the original owner who remains continuously dispos- 
sessed throughout the statutory period, is the same, and should be 





6 LECTURES ON LEGAL Hist. 204; 3 Harv. L. REv. 318, 321. 

87 He cites the following cases: Doe v. Carter, 9 Q. B. 863 (1847); Willis ». Howe, 
[1893] 2 Ch. 545, 553; Kipp ». Synod, 33 Up. Can. Q. B. 220 (1873); Fanning ». 
Wilcox, 3 Day (Conn.) 258 (1808); Smith v. Chapin, 31 Conn. 530 (1863), (semble); 
Shannon v. Kinny, 1 A. K. Marsh. (Ky.) 3 (1817); Hord ». Walton, 2 A. K. Marsh. 
(Ky.) 620 (1820); Wishart ». McKnight, 178 Mass. 356, 59 N. E. 1028 (1901); Fitz- 
randolph v. Norman, 2 Tayl. (N. C.) 131 (1817). (Presumption of grant from state 
though no privity.) Candler v. Lunsford, 4 Dev. & B. (N. C.), 407 (1839). (Pre- 
sumption of grant, though no connection proved.) Davis ». McArthur, 78 N. C. 357 
(1877); Cowles v. Hall, 90 N. C. 330 (1883); 1 Dart, VENDOR AND PURCHASER, 6 ed., 
464; PoLLOcK AND WRIGHT, POSSESSION, 23. See also Salter v. Clarke 4 S. R. 
(N. S. W.) 280, 21 W. N. (N. S. W.) 71 (1904). 
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attended with the same consequences to him, whether the adverse pos- 
session be held continuously by one or several persons, and whether sub- 
sequent possessors do or do not stand in privity with their predecessors.” 


In Illinois Steel Co. v. Budzisz,8* Marshall, J., discusses with his 
usual elaboration the requisites of adverse possession, and declares 
that the letter of the statute only calls for the disseisin or exclusion 
of the true owner for twenty years, but by judicial construction the 
requirement that successive possessions be connected by privity has 
been super-added. It is commonly said to be the reason for the re- 
quirement of privity that the possession of the disseised owner revives 
between successive disseisins, and the continuity of possession be- 
tween the adverse claimants is thereby broken. This reason, 
however, seems unsound and fictitious.” The real reason for the 
requirement, if any, would seem to be that the new entry gives rise 
to a new right of action against each occupant, rather than that when 
the first disseisor is interrupted, the interruption, though but for a 
moment, permits the seisin of the true owner to revest by operation 
of law.” The vital question would seem to be not how long has 
the owner been out of possession and failed to sue, but, on the other 
hand, how long has the defendant by himself and his predecessors 
asserted a consistent claim of title. Privity of estate might, then, 
be explained as one aspect of the requirement of claim of title, viz., 
that the holding must be under the same claim of title. In order 
to be regarded as the same cause of action, it must be connected, 
consistent, and continuous. 

If there is a series of independent holdings, one is no evidence 
in support of the rightfulness of the others. Each is a different 
claim of title, and new ground of action. The trespasser cannot 
go further back for the origin of his title than the day of his entry 
into possession. It is believed that there is very little authority 
for dispensing with the requirement of privity, and that the cases 
cited for this by Dean Ames do not go to the full extent supposed. 

In Doe v. Barnard ™ it is apparently held that you can tack under 





8 106 Wis. 499, 507, 514, 82 N. W. 534 (1900). 

® ro Cox. L. Rev. 761; 3 VA. L. REv. 637; 2 Corpus Juris, 85; Vermont Marble 
Co. v. Eastman, ror Atl. 151, 164 (Vt.) (1917). 

7 Wishart v. McKnight, 178 Mass. 356, 59 N. E. 757 (1901). 

7 Sherin v. Brackett, 36 Minn. 152, 13 N. W. 551 (1886); ArcLER’s CASES ON 
TITLES, 35, note. 


™ 13 Q. B. 945 (1849). 
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the English statute, 3 & 4 William IV, without privity, so as to 
use the prior possession as a shield, but not to use it as a sword. 
The resylt of that case, and the companion one of Doe v. Carter,” 
would seem to be that the widow, while in possession, could bring 
trespass against, or resist ejectment by, the true owner, but being 
ousted could not sue in ejectment against a stranger, because she 
was not in privity with the prior possession of her husband, but 
showed title to his possession to be in her son. Apparently under 
this theory the rightful owner may be barred, although the last 
holder has neither acquired the statutory title nor possession good 
against third parties. The true owner cannot eject the last tres- 
passer in possession, but if the tables are turned the last trespasser 
cannot eject former owner if put out by him. 

In Groom v. Blake ™ the case of Doe v. Carter is stated and criti- 
cized and the anomaly is pointed out in this doctrine that property 
should become quasi-derelict without a rightful owner under the 
operation of the statute. If the statute does run against the true 
owner, it will enure to the benefit of the first rather than of the 
last or the intermediate trespasser. Doe v. Barnard is overruled by 
Asher v. Whitlock in so far as it holds that a defendant may justify 
interference with the possession of another by evidence of an out- 
standing title under which he does not claim. 

In Willis v. Earl Howe” Kay, L. J., expressed the opinion that 


“fa continuous adverse possession for the statutory period, though by a 
succession of persons not claiming under another, does, in my opinion, 
bar the true owner.” 


But in Dixon v. Gayfere,” Romilly, M. R., held that as between 
successive trespassers the law could not ascribe a title to any one 
of them, neither to the first nor to the last nor to any intermediate 
holder, and that the trespassers could not tack possessions which 
were not continuous.”” If the statute does run against the true 





% 9 Q. B. 863 (1847). 

™ 6 Ir. Com. L. Rep. 400, 410 (1857). 

% [1893] 2 Ch. 545, 553- 

% 17 Beav. 421, 430 (1853). 

™ See Jehnson v. Brock, [1907] 2 Ch. 533, 535, 538; LicHTwoop, Tue Lmat on 
ACTIONS, 120, 124; BANNING, Lim1TATION oF ACTIONS, 3 ed., 87, 88; 1 Dart. V. & P., 
7 ed., 473, 474; 19 HALsBuRY’s Laws oF ENGLAND, “Limitations on Actions,” 158, 


§ 322. 














154 HARVARD LAW REVIEW | 


owner without privity, it will enure to the benefit of the first as 
against the last or the intermediate trespasser. 

In some Canadian cases it is said that the occupation of successive 
trespassers, following each other without interruption, will be 
sufficient to bar the true owner, although they are not in privity 
with each other.”* These cases are probably decided on what is 
supposed to be the English rule, but there are other Canadian cases 
holding the other way. 

Among the American cases most frequently cited as dispensing 
with privity are the Kentucky decisions of Shannon v. Kinny” 
and Hord v. Walton.® In both of these Kentucky cases the first 
holder yielded possession to the second by virtue of a judgment or 
decree, so that the second holder had all the title of the first, and 
more too. These cases are explained on that ground in the case of 
Winn v. Withite,®*' which recognizes the rule that privity must 
exist between adverse possessors, for one to acquire the benefit of 
the occupation of the other, and to prevent a new cause of action 
from arising.* 

A Connecticut case frequently cited on this point is that of 

Fanning v. Wilcox. ‘That case, also, is a case of recovery of 
possession in an action of law, which is hardly equivalent to a new 
disseisin. In Smith v. Chapin * it is said: 
“Such continuity and connection may be effected by any conveyance, 
agreement, or understanding, which has for its object a transfer of the 
rights of the possessor, or of his possession, and is accompanied by a 
transfer of possession in fact. Such an agreement to sell and transfer of 
possession as were set up in this case, if proved, were sufficient.” 


It is accordingly the law of Connecticut that it is essential that 
there be privity by conveyance, descent, recovery or delivery of 





78 Robinson v. Osborn, per Riddell, J., obiter, 27 Ont. L. Rep. 248 (1912); 8 
D.L. Rep. 1014, 1021 (1912), learned note by E. D. Armour; Kipp v. Synod of Toronto, 
33 Up. Can. Rep. 220 (1873); of. contra, Simmons v. Shipman, 15 Ont. Rep. 3o1 
(1888); Ryerse v. Teeter, 44 Up. Can. Q. B. 8 (1878); Hamel v. Ross, 3 D. L. Rep. 860 
(1912); (Quebec) Butler v. Legaré, 7 Q. L. me 307 (1881). But see Salter v. Clarke, 
458. R. (N.S. W.) 280, (1904). 

79 A. K. Marsh. (Ky.) 3 (1817). 

80 2 A. K. Marsh. (Ky.) 620 (1820). 

1 5 J. J. Marsh. (Ky.) 521, 524 (1831). 

® See also Miniard v. Napier, 167 Ky. 208, 180 S. W. 363 (ro15). 

8 3 Day (Conn.) 258 (1808). 

* 31 Conn. 530 (1863). 
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possession, in order that one may be the beneficiary of the prior 
possession of another; and one who does not claim through or under 
another may not rely on his possession.® Wishart v. McKnight * 
is a leading Massachusetts case holding there may be privity by 
delivery which would have warranted the finding that the posses- 
sion of each holder had been really transferred to his grantee, al- 
though not included in the description of the deeds. It stands for 
the proposition that ‘where possession has been actually and in 
each instance, transferred by the one in possession to his successor, 
the owner of the record title is barred.” 

In North Carolina *’ it was formerly held that privity of estate 
was not required to be shown between different occupants in order 
to presume a grant from the state, where land had been in adverse 
use and occupation for thirty years. This rule has now been 
changed by statute.** In Tennessee the presumption that the 
state has parted with its title after the statutory period of twenty 
years’ continuous possession is still made without a showing of 
privity.*° But successive adverse possessions cannot aid each 
other under the statute of limitations against a private owner unless 
they are connected by contract or some form of legal privity. 
Each subsequent possession not so connected takes a new start 
unaided by the prior possession. 

A discussion of the requirement of privity on principle would 
seem necessarily to involve the inquiry whether the entry of each 
successive holder gives rise to a new right of action. For instance, 
A may have held possession for a few days or years, without a 
shadow of right, when B, another intruder, expels him and holds 
for the balance of the statutory period, but not claiming under him. 
When does the right of action against B, the second disseisor, 
accrue: at the time that A dispossessed the owner and began to 
withhold possession from him wrongfully and adversely, or at the 
time of the entry of B? Is the owner’s right of entry against A and 
B the same cause of action? 





% Ferriday v. Grosvenor, 86 Conn. 698, 86 Atl. 569 (1913). 

% 178 Mass. 356, 59 N. E. 757 (1901). 

87 See Davis v. McArthur, 78 N. C. 357 (1878); Cowles v. Hall, supra, go N. C. 330 
(1884). 

88 May v. Manufacturing Co., 164 N. C. 262; 80 S. E. 380 (1913). 

89 Scales v. Cockerill, 3 Head (40 Tenn.) 432 (1859). 

% Ferguson v. Prince, 136 Tenn. 543; 190 S. W. 548 (1916). 
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It is assumed by Dean Ames in his classic article on Disseisin of 
Chattels, or The Nature of Ownership, as it is later called, that 
the right of recovery is the same right of action against each suc- 
cessive disseisor, and that B holds possession subject to the same 
defect as A, with the additional defect of a right of action in A. 
This is, however, to assume the main question in issue. Actions 
for the recovery of property are founded, (1) upon the plaintiff’s 
title and consequent right of possession; and (2) upon the defend- 
ant’s wrongful detention or withholding of possession.” In the 
case of successive trespassers, each entry is to be regarded a fresh 
and independent: wrong. When the first trespasser makes his 
forced abandonment of the land the right of action against him is 
gone. A new and entirely distinct cause of action accrues to the 
owner against each new intruder for the new interference with his 
right of possession and the independent wrongful act of entry. 
As the Supreme Court of Michigan said in Riopelle v. Gilman,” 


“The right of action against any independent disseisor or intruder 
must date back only to the origin of his possession; while if one suc- 
ceeds to another by transfer of title or claim, the right of action goes 
back to the first occupant in the chain of adverse possession.” 


As Parker, J., says in Johnson & Sons v. Brock,® 


“the old right of action was gone when the first intruder went out, and 
that a new right of action arose when the fresh intrusion occurred.” 


When one purchases land from one exercising dominion over it, 
he buys a title in the process of being quieted and protected by the 
statute of limitations. A possessory title is thus a growing plant 
becoming more and more firmly rooted in the soil. No title can 
grow on this possession if the root is broken by ouster. 

If there is privity between the successive occupants, the posses- 
sion of each is rooted to or engrafted upon the original entry, and 
may be regarded as an outgrowth of the former possession. On 
the other hand there seems no reason why B, a trespasser, a casual 
interloper, who drives A from possession, should get the benefit of 





% See LANGDELL, Equity PLEADING, §§ 120, 123, 125; Cruise, Dicest REAL Prop. 
Tit. 31, ch. IT, § 22. 

%® 23 Mich. 33, per Campbell, J. 

% [1907] 2 Ch. 533, 535, 538. 

* Asher v. Whitlock, L. R. 1 Q. B. 1 (1865). 
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the time which has run in favor of the possession held by A. He 
does not acquire the possessory title of his predecessor. It is not 
necessary to consider the true owner as restored: to constructive 
possession, as his right of possession continues; and he may be re- 
garded as acquiring a new right of action. against B, who by an 
independent act invades his right, which he should be allowed a 
new period of twenty years to pursue. But if there is privity, 
there is a continuation of the disseisin, and the entry of the suc- 
cessor ‘relates back” to the entry of him whose possessory right 
he holds.* ‘This is for the reason that he succeeds by transfer to 
a possessory title already partly established. This substitution 
does not make a new cause of action, and the successive possessions 
blend into one. So the periods of adverse user of a way may be 
tacked where there is privity between the successive claimants. 
The consistent continued adverse user becomes conclusive evidence 
of right.” 

If the title of the true owner is extinguished by the possession 
of independent trespassers, then the last of the trespassers can 
defend his possession against the true owner, although he may still 
be ejected by the first trespasser.*’ The statute will thus quiet a 
title in favor of A, which is not being asserted or exercised by him 
against the true owner, who has no right of action against A to 
recover the possession. Why should the possession of a subsequent 
trespasser enure to the benefit of a prior trespasser who is no longer 
claiming title? 

It may indeed be argued that, even where there is privity a new 
cause of action accrues against each successive wrongdoer and 
that the statute of limitations should always begin to run afresh. 
This would prevent tacking even cases in which there is privity, 
and it has been so held in England as to chattels, and in South 
Carolina as to both chattels and land except in case of descent.% 

% Davock v. Nealon, 58 N. J. L. 21, 32 Atl. 675 (1895); Sawyer v. Kendall, 10 
Cush. (Mass.) 241, 244 (1852); Witt v. St. Paul & N. P. Ry. Co., 38 Minn. 122, 
35 N. W. 862, 865 (1888); Christy v. Alford, 17 How. (U. S.), 601 (1854). 

% McLean v. McRae, 50 N. S. R. 536, 33 Dom. L. Rep. 128, 132. 


7 FE. D. Armour, “Statute of Limitations as a Conveyancer,” 3 Can. L. Trwes, 
521; 1 Haves, Conv. 268. 

% Miller v. Dell (1891), 1 Q. B. 468 (chattels); Beadle v. Hunter, 3 Strob. (S. C.), 
331 (1848); King v. Smith, Rice Law Rep. (S. C.) 10 (1838); Garrett v. Weinberg, 
48 S. C. 28, 26S. E. 3, 18 (1896). See Potts v. Gilbert, 3 Cruise Digest, R. P. 447; 
3 Wash, C. C. 475 (1819). 
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It may be admitted that it does not necessarily follow, that because 
the legislature has said that no action shall be brought against A 
unless within twenty years after the cause of action accrues, that 
therefore B cannot be sued in respect to an entry or conversion 
made by him within twenty years. It may be difficult to show 
that there is not a new cause of action against B, even though his 
entry is by consent of A. In the case of chattels it would seem to 
be a new conversion.*® Barring a right of action against B is not 
necessarily the result of a statute barring a right of action against A. 
But the statute ought to receive “such a construction as will 
effectuate the beneficent objects which it is intended to accom- 
plish, — the security of titles and the quieting of possessions.” 1° 
Tacking may, if necessary, be explained as a common-law doctrine, 
a limitation by analogy, because to hold otherwise would be con- 
trary to the policy of the statute and would prevent an adverse 
holder from transmitting to another the benefit of his prior holding. 
Where the same claim of title has been consistently asserted for 
the statutory period by persons in privity with each other, there 
is the same reason to quiet and establish the title as where one 
person has held. The same flag has been kept flying for the whole 
period. It is the same ouster and disseisin. If the statute runs, 
it quiets a title which has been consistently asserted and exercised 
as against the true owner, and the possession of the prior holder 
justly enures to the benefit of the last. 

If, on the other hand, the statute runs without privity, then 
the first holder will have the better title among the successive 
holders because of his prior possession, though he may have held 
only a day. The relative priority of the inchoate titles will remain 
unaffected by the extinguishment of the true owner’s right. Title 
will thus vest successively in the different holders, and only when 
all the prior holders are barred will the last possessor gain an in- 
defeasible title to the land. It seems unreasonable that either 
the prior or subsequent independent holders should benefit by each 
others’ adverse possession. Asa broad question of legislative policy, 
however, it may perhaps be advisable to bar stale demands without 
requiring proof of privity of estate between successive holders. 





Miller v. Dell, [1891] 1 Q. B. 468. 
1 Willison v. Watkins, 3 Pet. (U. S.) 43, 54 (1830). 
101 Dart, VENDOR AND PURCHASER, 7 ed., 475; 2 PRESTON, ABSTRACTS, 203. 





TITLE BY ADVERSE POSSESSION 159 


Where a statute of limitation requires action to be brought 
within twenty years, or some other period after the owner or his 
predecessor shall have been seised or possessed of the premises, a 
different result may possibly be reached than where the statute 
runs from the time when the right of action accrues. It was held 
in Michigan, under such a statute, that a party must bring his 
action within twenty-five years after his disseisin, whether the 
persons in possession claimed through or from each other or not. 
The object of such a statute, it was said, is to compel every party 
disseised to use some diligence and to bar a right of entry after 
twenty-five years’ practical abandonment of the possession to 
strangers. This distinction, however, has not been followed in 
other jurisdictions. 


Henry W. Ballantine. 


UNIVERSITY OF ILLINOIS, URBANA. 





10 Riopelle ». Gilman, 23 Mich. 33 (1871). See also 5 Cat. L. REv. 429. 
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Tue Law Scuoor. — The registration in the School for the last 
twelve years is shown in the following table: 


1907-08 1908-09 1909-10 Igio-II IQII-12 IQI2-13 


Res. Grad. . . 2 — — 2 3 6 
Third year . . 171 169 187 178 219 176 
Second year . 198 207 Igl 238 217 186 
First year . . 280 244 311 296 289 287 
Unclassified . — — — 82 76 84 
Specials ... 63 64 70 3 4 5 
714 684 759 799 808 744 

1913-14 IQI4-I5 1915-16 1916-17 1917-18 1918-19 

Res. Grad. . . 4 5 8 10 5 3 
Third year . . 169 167 177 213 73 37 
Second year . 197 197 226 234 87 24 
First year . . 260 288 308 335 96 36 
Unclassified . 64 68 66 64 31 13 
Specials ... I 5 I 2 ° I 


695 730 786 858 292 114 





NATURALIZATION OF ALIENS. — As Professor Valery has pointed out,! 
one effect of the war is quite certain to be a heightened interest in the 
question of each individual’s nationality. Incidentally, it is worthy of 
note that the existence of war and the passage of certain legislation re- 
lating to it have raised old questions concerning naturalization in a 
rather novel way. 

Naturalization of an alien in the United States involves two legal acts. 
First, the express and absolute renunciation by the applicant of his old 





1 31 Harv. L. REV. 986-87. 
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allegiance. Second, his assumption of the new allegiance and this coun- 
try’s acceptance of him as a citizen.” 

The proper performance of the first act necessarily involves a decision 
in favor of the applicant’s right to expatriate himself, for the United 
States has never tolerated the notion that a naturalized citizen may 
Tetain even a shred of fealty to his former sovereign.* Now foreign 
countries have generally been unwilling to relinquish their subjects or 
citizens. At one time or another, practically every European nation 
has denied or clogged expatriation.‘ England, clinging to the feudal 
law, proclaimed and enforced until 1870 the doctrine of indelible alle- 
giance.> The German States and Austria seem always to have asserted 
the power to retain their nationals. With them, as with other countries 
having enforced military service, such power has usually been manifested 
in the cases of men of military age, who are likely to be the most valuable 
emigrants. 

The United States has had collision after collision with foreign powers 
over this matter. But its own attitude has not been free from uncer- 
tainty. There were, and possibly still are, sharp differences of opinion 
between the three branches of the government. The judiciary, follow- 
ing common-law precedent, early embraced indelible allegiance. The 
executive, represented by the Department of State, pursued a wavering 
policy until 1859.7 Since then it has quite consistently championed an 
unlimited or at least a very broad right of expatriation. It may fairly 
be argued that Congress, by passing naturalization acts which paid no 
attention to restrictions advanced by other countries, early implied its 





2 See the form of petition and oath. Act of June 29, 1906, 34 Star. at L., pt. I, 
596, § 4, subdivisions First, Second, and Third. 

3 It might be argued that the subject could relinquish the sovereign without the 
sovereign’s relinquishing the subject. This seems unworthy hair-splitting. Besides, 
it would permit the discarded sovereign to enforce unwilling obedience from the ex- 
patriate, if jurisdiction over the latter could be obtained. But our laws require the 

rotection of naturalized citizens, even when abroad, as fully as if they were native 

m. U.S. Rev. Stat., § 2000, Act July 27, 1868, c. 249, § 2, 15 STAT. 224; 14 Opin- 
ions Attorneys General, 298-99 (1873); H. R., Doc. 326, so9th Cong., 2d Session, 
25; In re Haas, 242 Fed. 739, 740 (1917). 

The British, however, under the Naturalization Act of 1870 conceded that their 
adopted subjects should not be deemed Britishers when within the limits of the foreign 
states of which they were subjects previously to obtaining their certificates of natural- 
ization, unless they had ceased to be subjects of such states in pursuance of municipal 
law or treaty. In re Bourgoise, L. R. 41 Ch. D. 310 (1889). The Act of 4 & 5 Geo. V, 
c. 17, pt. II, § 3 (August 7, 1914), has revoked this concession. 

‘ An outline of the state of law about 1869 is given by CocKBURN ON NATIONALITY, 
50 et seg. The House Document referred to in the first paragraph of note 3 outlines 
the situation as of about 1906. This House Document is a mine of information, rather 
poorly arranged. 

A sharp distinction must be drawn between laws which merely penalize illegal 
emigration or expatriation, and those which refuse to recognize expatriation without 
consent. COCKBURN, supra, 55, 134. 

5 COCKBURN, supra, 63-64. Theallegiance is not really “indelible” and never was. 
The author admits that Parliament could have wiped it out. This doctrine of Great 
Britain’s was one cause of the War of 1812. COCKBURN, supra, 70. 

6 Shanks v. Dupont, 3 Pet. (U. S.) 242 (1830). See, for a more discreet modern 
view under the statute, Mackenzie v. Hare, 239 U. S. 308 (1915). 

7 TAYLOR ON INTERNATIONAL PusBLic LAw (1901), § 183. This is a good sum- 
mary which can easily be elaborated by reference to the sources given. 
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belief in an unrestricted right to shake off foreign sovereignty. What- 
ever doubt existed as to the legislative view in the middle of the nine- 
teenth century was dispelled by the Act of July 27, 1868.9 This some- 
what flamboyant statute declares expatriation to be “a natural and 
inherent right of all people, indispensable to the enjoyment of the rights 
of life, liberty, and the pursuit of happiness”; it further asserts that 
“any declaration, instruction, opinion, order, or decision of any officer 
of the United States which denies, restricts, impairs, or questions” the 
right, is “inconsistent with the fundamental principles of the Republic.” 

This act was sufficient to settle United States municipal law for the 
time being, but of course it could not of itself affect foreign municipal 
law. At this very time, however, the series of reciprocal naturalization 
agreements known as the Bancroft treaties was being negotiated.’ It 
might be argued that this negotiation per se was a surrender of free ex- 
patriation, the more so as the treaties impose substantial conditions 
upon the exercise of the right. It seems fairer, though, to deem them 
discreet concessions to convenience. In diplomacy, half a loaf is far 
better than no bread at all. The United States has not been successful 
in making such conventions with all nations, France, Italy, Serbia, Tur- 
key, and numerous others remaining outside the fold. By its own 
municipal law, Great Britain has adopted an extremely liberal policy 
with respect to foreign naturalization of its subjects. 

Divorced from the heat and prejudice of the times in which it was 
passed,” the Act of 1868 does not seem an entirely safe star by which to 
set one’s course. The vigorous caveat against contesting its utter validity 
is somewhat repulsive to legal common sense, which prefers logic to 


bull-dozing. Many of the better writers on public or international law 
deny flatly and with good reason that there is any such thing as an un- 
restrictable right of expatriation.* To those taking this point of view 
it is gratifying and significant to find Congress eating some of its own 
words by passing the Act of March 2, 1907,“ which in laying down 
general rules as to what constitutes expatriation declares “That no 
American citizen shall be allowed to expatriate himself when this coun- 


try is at war.” The prohibition gains a more than municipal significance 


from the fact that its framers stated it to be “declaratory of a principle 
of public law which should be placed on the statute books, so that no 





8 VAN DynE ON NATURALIZATION IN THE UNITED STATES (1907), 333 et seq. 
® Now U. S. REv. Srar., § 1999. 

10 These are conveniently collected in MALLOy’s TREATIES, CONVENTIONS, ETC., 
BETWEEN THE UNITED STATES AND OTHER POWERS (1776-1909). 

4 33 & 34 Vict. c. 14, § 6 (1870). And see 4 & 5 Geo. V, c. 17, pt. IIT, § 13. 

1% The days of the Fenian uprising. CockBuURN, supra, 86 et seq., shows what the 
English thought of the American attitude. Oddly enough, Cockburn seems not to have 
known of the Act of 1868, although his book was published in 1869. See his acid com- 
ment on page 106. 

bad For example, BoRCHARD ON DIPLOMATIC PROTECTION OF CITIZENS ABROAD, § 317, . 
says: . the conclusion is inevitable, both under international and municipal law, 
that there is no such thing as the inalienable and inherent right of a citizen to expatriate 
himself.” See also Attorney General Cushing’s very elaborate opinion, 8 OPINIONS 
AtTorNEYS GENERAL, 139, 152, 153, and 168 (1856). Compare Professor Valery’s 
remarks in the BULLETIN MENSUEL DE LA SoctéTé pe LEGISLATION CoMPAREE, 
Avrit-JUIN (1917), 161. 

M4 34 Stat. AT L., pt. I, 1228. 
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doubt can ever be raised on a point which may be vital to the United 
States.” * Sound authority is cited for the proposition, and more might 
be adduced.” 

Applying this modification of the Act of 1868 to a supposititious case 
will indicate the kind of complication which may result from naturaliza- 
tion in war time. During 1915 a German of military age, who has re- 
sided in the United States for more than five years but who has no dis- 
charge from his nationality of birth, applies for and receives his final 
naturalization papers. It may be assumed that he gets them as a matter 
of course, for there appears to be nothing questionable-about. the man 
and nothing unusual about the case. But if the judge had examined 
the new German Imperial and State Law of Nationality” he would 
have found that while a discharge from nationality “may not be refused 
in time of peace’’ except for certain specified reasons, “In time of war 
and danger of war the right is reserved to the Emperor to issue special 
regulations.” Looking further, he would have discovered that on Au- 
gust 3, 1914, the Emperor did issue a special regulation to the effect 
that persons under obligation to serve in the army were not to be dis- 
charged from either State or direct Imperial allegiance until further 
notice.!® ian 

This puts our hypothetical naturalized citizen in an uncomfortable 
position. To take the least likely and perhaps the least hurtful possibility 
first, an active United States attorney may endeavor to have his certifi- 
cate canceled.’® The attorney would argue that the Act of 1907 read 
into our corpus juris and specifically into the naturalization act of the 
preceding year the “principle of public law” which forbids the desertion 


of one’s country flagrante bello and that the German applicant obtained 
his papers fraudulently or illegally. If the attorney felt unkindly toward 
the respondent, he would point out to the court how unlikely it is that a 
German would disregard the law of his Fatherland; and he would suggest 
that possibly this German saved his skin by taking advantage of that 
wicked provision of the Delbriick Law which enabled him to retain his 
original nationality. Numerous defenses to such a proceeding may 





% H. R., Doc. 326, soth Cong., 2d Session, 28. The opinions of the Secretary of 
the Treasury and the Secretary of State referred to therein may be found in 2 Foreign 
Relations (1873), 1187 and 1204. 

16 See note 13; also HALLECK ON INTERNATIONAL LAw (1908), § 29, 462. 

17 This law is commonly known as the Delbriick Law. ‘“‘ Vor der Erieilung der 
Genehmigung ist der d. Konsul zu héren,” REtcus-GESETZBLATT (1913), 583, 589, quoted 
In re Haas, 242 Fed. 739 (1917). The translation quoted is that presented in 1914 to 
both Houses of Parliament. 

48 Reicus-GESETZBLATT (1914), 323. To avoid any chance of faulty translation, 
the original text is quoted: “ Wehr pflichtige sind bis auf weiteres nicht aus der Siaatsange- 
horigkeit oder unmittelbaren Reichsangehirigkeit zu entlassen.” 

19 In accordance with § 15 of the Naturalization Act of June 29, 1906, 34 STAT. 6or. 

20 Paragraph second of § 25: “A person does not lose his nationality if, before ac- 
quiring a foreign nationality, he has applied for, and received, the written permission 
of the competent authorities of his home state to retain his nationality. Before. the 
grant of such permission, the German consul is to be consulted.” (Die Staatsange- 
horigkeit verliert nicht, wer vor dem Erwerbe der auslandischen Staatsangehirighkeit auf 
seinen Antrag die schrifiliche Genehmigung der zustindigen Behirde seines Heimatstaats 

‘sur Beibehaltung seiner Staatsangehdrigkeit erhalten hat. Vor der Erteilung der Geneh- 
migung ist der deutsche Konsul zu horen.) 
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be suggested,”" but it would be an unhappy ordeal and of uncertain 
outcome.” 

Probably this attack would not have to be faced if our German be- 
haved himself. But the United States declares war against Germany. 
He is drafted, goes to France, and is captured in battle; the stone wall 
and the firing squad may well be his fate. To Germany, under the 
“principle of public law,” he is still a German and emphatically a traitor: 
He has no clever American lawyer to defend him before the military 
tribunal. He has not even the cold comfort of expecting to be revenged. 
How can the United States enter upon reprisals for an act which it 
would have done itself had the situation been reversed? 

Or, to close the question with a less painful although serious possi- 
bility, imagine that our friend returns to Germany for a visit.after peace 
is declared. Will he not taste of durance vile? And, again, can the 
United States effectively protest the application of its own “principle 
of public law” which was indeed “vital to the interests of Germany’’? 

It is now appropriate to turn from the first element of naturalization 
and consider briefly that aspect of the second which deals with the ac- 
ceptance of the applicant by the new sovereign of his choice. When war 
was declared against Germany in April of 1917 alien enemies, and indeed 
every alien who was a “native citizen or subject, or a denizen” of the 
German Empire,” automatically became barred from naturalization. 
In December of the same year Austro-Hungarians were likewise barred. 
But on May 9g, 1918, the naturalization law was radically amended.” 





21 As, for instance, that the United States naturalizes in entire disregard of foreign 
law, as it certainly has a right to do; that the Bancroft treaties cover the case, and 
§ 36 of the Delbriick Law continues treaties in effect; that one needs no “discharge”’ 
to lose Germanic nationality by foreign naturalization, the questions of discharges and 
naturalization abroad being treated in entirely different sections of the Delbriick Law. 

2 Tt may be remarked that the powers arrayed against Germany, and even neutral 
nations, would probably have treated our friend as still a German. During the war 
between France and England at the end of the eighteenth century a Frenchman emi- 
grated to the United States and became naturalized. While the war was still on, he 
shipped a cargo to some foreign port, warranting the goods neutral. The British cap- 
tured and condemned them as belligerent. Held, that he cannot recover the insuranc: 
because there was a breach of warranty. The covenant of neutrality was drawn in 
contemplation of international law and it is a rule of international law that a man 
may not expatriate himself flagrante bello. Duguet v. Rhinelander, 1 Johns. Cas. 
(N. Y.) 360 (1800); Jackson v. New York Insurance Co., 2 Johns. Cas. 191 (1801) acc. 
The former case was reversed and the latter overruled by a divided court. 2 Johns. 
Cas. 476; 1 Caines Cas. XXV gives the majority opinion only. The reasoning which 
ruled the upper court is not very persuasive. It appears to have been disapproved 
by contemporary jurists. 1 Kent Com., 3 ed., 76 (star paging); 1 PHILyips on In- 
SURANCE, 5 ed., § 166; 1 DUER ON INSURANCE, 521; 1 ARNOULD ON MARINE INs., 9 ed., 
$95. The lower court’s rule seems also to be accepted by The Dos Hermanos, 2 Wheat. 
98 (U. S.) (1817). 

% U.S, Rev. Srat., § 2171, Act April 14, 1802, c. 28, § 1, 2 Stat. 153. There seems to 
be a mistake in the punctuation of the first dozen words. The new act referred to in 
note 24 cured this mistake. ‘‘Alien enemy” may not sound rhetorically correct, but 
in our statute law it is a phrase of art and just now is particularly dear to those engaged 
in counter espionage activities. U.S. Rev. Stat., § 4067; Act July 6, 1798, c. 66, : x, 
1 Stat. 577. The definition of the term was extended to women by an amendatory 
act of Congress, and the President by proclamation put this act into effective oper- 
ation. The act is dated April 16, 1918, the proclamation, April 19, 1918. 

* By Pub. No. 144, 65th Cong., H. R. 3132. The amendatory act is frequently re- 
ferred to as “The Raker Act.” 
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Two portions of the amendment, being its subdivisions numbered 
seventh and eleventh, are of interest. The latter provides that no alien 
enemy may become a citizen unless he can conform to certain condi- 
tions with respect to the date of his declaration of intention, etc.; or, 
failing that, unless the President by an act of special grace “upon in- 
vestigation and report by the Department of Justice fully establishing 
the loyalty” of the applicant, excepts him from the classification of an 
alien enemy. From a purely practical, non-legal standpoint these are 
most remarkable provisions. The other opponents of the Central Powers 
have bent every effort toward squeezing Germans and Austro-Hun- 
garians out of citizenship rather than toward admitting them inio citi- 
zenship. Certain considerations of policy, particularly concerning the 
subject races of Austria-Hungary, may well overbalance this considera- 
tion and also the apparent inadvisability of casting the labor of thou- 
sands of new investigations upon a Department already bearing the 
brunt of the war work. 

When one turns to the legal points, however, difficulties multiply. 
If a native of Germany naturalized here when the country was neutral 
might reasonably expect harsh treatment from his former compatriots, 
he will surely be doubly damned if he attempts to become an American 
while war is on between the two nations. Should he be captured in 
military operations, his fate is certain unless considerations of policy 
stay the execution. There is a British case squarely in point. One 
would not expect more mercy of the Hun. 

Subdivision seventh of the amendatory act is an overwhelmingly 
complex and ill-drawn paragraph dealing with everything from a Filipino 
to an alien seaman, but especially providing for the expeditious naturali- 
zation during the war of aliens in the military and naval service. This 
object is thoroughly laudable and it is a pleasure to know that a land- 
office naturalization business was done in the army camps.” The trouble 
is that a very substantial number of alien enemies have been admitted 
under this section. It was believed that their admission would save them 
from treatment as traitors if captured, a risk which they naturally did 
not care to face. The foregoing discussion leads to the conclusion that 
such a belief is thoroughly unsound. The grim possibilities of the mis- 
take, if it is one, are obvious. Fortunately they appear not to have 
been realized in fact. But there is another difficulty. - Subdivision 
seventh purports to cover “any alien serving in the military or naval 
service.” It must be remembered, however, that for over a century 
the naturalization of alien enemies has been forbidden and that this 
restriction is continued with certain specified relaxations by a subsequent 
subdivision of this very act. It appears not unlikely that Germans 
and Austro-Hungarians dealt with under subdivision seventh have ac- 





% Rex v. Lynch, 1 K. B. (1903) 444. The court simply slashed its way through an 
absolutely unqualified expatriation statute, saying that naturalization itself under 
the circumstances was an act of treason. During the War of 1812 the same point 
came up, and executions of captives were avoided by a hair’s breadth. CockBuRN, 
supra, 70. 

2 On the other hand, there appear to have beeh few if any naturalizations under 
subdivision eleventh as late as November 1, 1918. 
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quired naturalization which is a “scrap of paper” here, just as it is in 
their native countries.”’ 

The reader will have remarked that all the lines of this brief discussion 
converge on a common point. Even if the arguments advanced above 
are mistaken and can be successfully rebutted, it appears that the United 
States has, since the commencement of the war in 1914, received or 
purported to receive as citizens numbers of foreign born individuals 
whose status is somewhat doubtful here and decidedly doubtful abroad. 
If we grant that the nations cobelligerent with us are likely in courtesy 
and good feeling to waive any rights concerning their nationals, our 
opponents still remain to be considered. Embarrassment amounting 
to a dilemma is clearly possible. It is hard to see how we can refuse to 
protect even in Germany a German native naturalized here between 
August 3, 1914, and the end of the war. Our own statute law requires 
the executive to tender such protection.** Yet if we do so, we shall be 
denying Germany a right which the United States has recognized and 
asserted for itself. To put the point in another way, no persons have 
exceeded Americans in denunciation of those provisions of the Delbriick 
Law which encourage the conscious creation of dual allegiance. Can we 
continue this denunciation with much justice if our courts and our Con- 
gress have been making decisions and passing laws which tend toward 
precisely the same end? *° Joun M. MAcurIRE. 





THE THEORY OF THE PLEADINGS. — It might be thought that if a 
defendant has had ample notice of the claim against him and an oppor- 
tunity to defend, and the facts have been fully presented on both sides, 
and a judgment has finally been recovered against him, he ought to pay. 
Even more clearly it would seem that when the defendant in his answer 
has expressly admitted a right of action in the plaintiff, the plaintiff 
should be entitled to recover on that right of action. In New York ac- 
cording to a recent decision of the Court of Appeals this is not the case. 
One Jackson brought suit against one Strong alleging that they had 
entered into a contract to prosecute an undertaking for their joint benefit, 
sharing equally as partners in the expenses and in the receipts; and the 
plaintiff asked for an accounting and for a recovery of the amount due. 
The defendant denied the agreement to share equally but alleged that 
he had agreed to employ the plaintiff as his assistant and to pay him 
the reasonable value of his services. The case was tried before a referee 
who reported that there was no agreement to share but that the defend- 
ant had agreed to pay the plaintiff the reasonable value of his services. 
Judgment was given for the plaintiff for the reasonable value of his serv- 
ices. After several years the Court of Appeals has at length decided 
that the judgment should be reversed. And why? Not because the 





27 Tf this doubt turns out to be really substantial, the air should be cleared by a 
remedial act. 

28 U.S. Rev. Stat., § 2000. 

29 The whole tangled situation should be straightened out by explicit provisions 
of the final treaty of peace. Otherwise we have stored up squabbles for the next fifty 
years. 


! Jackson v. Strong, 222 N. Y. 149. See RECENT CASES, page 179. 
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plaintiff did not have a right to recover the amount awarded him in the 
judgment — the defendant in his answer had expressly admitted that 
the plaintiff had a right to recover such an amount — but because in 
his complaint he had proceeded on the theory of a partnership and his 
complaint was in the nature of a bill in equity, whereas the judgment 
was based upon a contract and was in the nature of a judgment at law. 
The language of the court might have appealed to a special pleader of 
the seventeenth century. The court says: 

“The inherent and fundamental difference between actions at law 
and suits in equity cannot be ignored. As has often been said: ‘Plead- 
ings and a distinct issue are essential to every system of jurisprudence, 
and there can be no orderly administration of justice without them. 
If a party can allege one cause of action and then recover upon another, 
his complaint would serve no useful purpose.’ And further: ‘The rule 
that judgment should be rendered in conformity with the allegations 
and proofs of the parties, secundum allegata et probata, is fundamental 
in the administration of justice. Any substantial departure from this 
rule is sure to produce surprise, confusion, and injustice.’” 

This is a striking example of the technical doctrines governing plead- 
ings at common law,’ and an illustration of the miscarriages of justice 
which the codes were intended to prevent.? The only real difficulty in 
the case would be that there was no trial by jury. But a perfect answer 
is that, owing to the defendant’s admission that he had made a con- 
tract with the plaintiff and had broken it, there was no question on this 
point for the jury to try.‘ ; 

There has been a similar difficulty in New York in abolishing the 
forms of action in actions at law. In an earlier New York case® the 
plaintiff alleged that the defendant’ had by fraud induced the plaintiff to 
enter into a contract with him, and that the defendant had broken the 
contract. The defendant denied the fraud but did not deny the making 
and breaking of the contract. The court refused to give judgment for 
the plaintiff on the contract because his complaint was based on the 
theory of fraud and not of contract.’ In a somewhat similar case’ there 
is a striking dissenting opinion by Peckham, J., who expressed himself 
in the following plain and convincing words: 

“The merits of the cause have been fully tried, without surprise to 
either party. . . . The defendant understood the complaint; no pre- 





2 Cf. Marsh »v. Bulteel, 5 B. & Ald. 507 (1822), in which the plaintiff who declared 
on one breach of contract was not allowed to recover on another which was expressly 
admitted by the defendant in his plea. 

3 See N. Y. Cope Crv. Proc., § 33309, abolishing the distinction between actions 
at law and suits in equity, and the forms of those actions and suits; and § 723, provid- 
ing for the liberal allowance of amendments, and providing that in every stage of the 
action the court must disregard an error or defect in the pleadings or other proceed- 
ings, which does not affect the substantial rights of the adverse party. 

4 See 31 Harv. L. REv. 660, 675-678. 

5 Barnes v. Quigley, 59 N. Y. 265 (1874). But see Connor v. Philo, 117 N. Y. App. 
Div. 349, 102 N. Y. S. 427 (1907). 

6 For another recent case committing New York to the reactionary view, see Wal- 
‘rath v. Hanover Fire Ins. Co., 216 N. Y. 220 (1915). Indiana clings to the same view. 
See City of Union City ». Murphy, 176 Ind. 597, 96 N. E. 584 (1911). 

7 Degraw v. Elmore, so N. Y. 1 (1872). 
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tense that he was misled by it. This variance, between the pleading 
and the proof, the court had full authority to amend or to disregard 
under the Code. This question of pleading has been a terror to suitors 
for many years before the Code. Legislatures have sought in vain to 
give relief, and now if this decision be sustained, I think our movement 
is backward much more than half a century. . . . Probably in not one 
case in ten thousand has injustice been done from the ignorance of a 
suitor as to the matters to be tried. But the cases of loss and damage to 
suitors by some defect of pleading have been innumerable.” 

The whole tendency in modern times is away from the technical view 
of the New York court; and the view of Peckham, J., is becoming more 
and more widely accepted.* It cannot be said that the modern view 
has actually resulted in the surprise or confusion so dreaded by the 
court in Jackson v. Strong; and certainly, as Peckham, J., observed, it 
is the technical view rather than the modern view which results in in- 
justice. The New York decisions emphasize the necessity of bringing 
about those changes in procedural law which are now being so strongly 
urged by the practical and intelligent members of the bar of that state. 





IncoME Tax ON NONRESIDENTS. — All taxation is based upon pro- 
tection furnished by the sovereign levying the tax to person, property 
or business.! The income tax, like all other taxes, must be supported 
upon this principle, and it has therefore been held that income received 
by a nonresident from property situated beyond the state is not within 
the taxing power of the state.2 So where a Wisconsin decedent left 
personal property to a nonresident trustee in trust for a nonresident, and 
the trustee removed the property from the state, it was held that income 
thereafter accruing was not taxable in Wisconsin.’ 

The right to tax the domiciled resident upon all his income, from 
whatever source, seems to be clear, since the sovereign is exercising there- 
by his jurisdiction over the person taxed. Most jurisdictions impose 
the tax upon all domiciled residents.4 What effect the decision of the 
Supreme Court in Union Refrigerator Transit Co. v. Kentucky® may 
have upon the American acts is not altogether clear. The courts will 
probably allow the taxation of all income, even that derived from 
chattels situated elsewhere, at the state of the domicile, on the ground 
that the permission and protection of that state enables the owner to 
receive and enjoy the income; just as they allow the state of domicile of 
a decedent to tax the inheritance of chattels situated in other states.® 





8 See Knapp v. Walker, 73 Conn. 459, 47 Atl. 655 (1900); Bruheim ». Stratton, 145 
Wis. 271, 1290 N. W. 1092 (1911); Cockrell v. Henderson, 81 Kan. 335, 105 P. 443 
(1909); 50 L. R. A. (N. Ss.) 1. See also 24 Harv. L. REV. 480. 


1 _ Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 26 Sup. Ct. Rep. 36 
(1905). 

? State v. Wisconsin Tax Commission, 161 Wis. 111, 152 N. W. 848 (1915). 

8 Bayfield County v. Pishon, 162 Wis. 466, 156 N. W. 463 (1916). 

* British Tax Act of 1853, § 2, Sched. C. D.; U. S. Tax Act of October 3, 1917, 
§ 1; Wisconsin Income Tax Act, § 1087 m, § 2. 

5 199 U. S. 194, 26 Sup. Ct. Rep. 36 (1905). 

6 Bullen v. Wisconsin, 240 U. S. 625 (1916). 
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The imposition of a tax upon incomes derived from property situated 
or from business carried on within the state seems hardly open to ques- 
tion. Whether we regard the tax as an excise duty, or as a property 
tax, it is equally true that the state which protects the property and 
business and permits the owner to enjoy it is entitled to tax the income 
arising from it. In a recent case, Shaffer v. Howard,’ a tax was levied 
in Oklahoma upon the income from an oil well there situated, and 
operated under lease by a resident of Illinois. The proceeds of the sale 
of oil were actually received by the owner in Illinois. The majority 
of the court (Stone, Circuit Judge, and Cotteral, District Judge) held 
that the last fact made no difference, and that the tax was valid. Camp- 
bell, District Judge, dissented, upon the ground that in taxing the income 
of all residents, from whatever source, as the act did, the state was creat- 
ing a tax based upon personal jurisdiction, and it was not permissible in 
the same act to impose a tax upon income derived by a nonresident 
from property in the state, which must be supported upon the ground 
of jurisdiction over the property. The ground of dissent seems unsound; 
if a tax is valid on any ground, it cannot be invalidated by classifying it 
as a particular kind of tax, and then alleging its invalidity because it 
is so classified. The decision of the majority, affirming the power of 
the state to tax income derived from property within its territory, no 
matter where the income may chance to be received by the owner, 
seems unassailable. 





Wuat Constitutes A Pusitic Use.— From the time of Magna 
Charta, the property of A could not be taken and given to B. A’s 
property could only be taken for a public purpose, and then only after 
compensation. But when A in the use of his property had “affected it 
with a public interest, it ceased to be juris privati only,”! and it was 
because in the voluntary use of his property he had so affected it with 
a public interest that his use of it was subjected to public control. This 
was the common law whence come the rights our Constitution protects. 
Legislation cannot change it,? property cannot become affected with a 
public interest by mere legislative fiat. It is the voluntary use of one’s 
property in such a manner as to make it of public consequence that gives 
the public the right to control its use.* 

Looking again at the common law, certain businesses and professions 
were as early as the thirteenth century subject to regulation.‘ From the 
nature of things practically every business and every profession was 





7 250 Fed. 873 (Okla.) (1918). 
8 Holmes, J., in New York Central R. R. Co. v. Miller, 202 U. S. 584, 596 (1906). 


1 1 Harc. Law Tracts, 78. , 

2 State ex rel. M. O. Danciger & Co. 2. The Public Service Commission, 205 S. W. 
36 (Mo.) (1918); Associated Pipe Line Co. ». The Railroad Commission, 169 Pac. 62 
(Cal.) (1917); Munn ». Illinois, 94 U. S. 113 (1876). See Producers’ Transportation 
Co. v. The Railroad Commission, 169 Pac. 59, 61 (Cal.) (1917): “It is not the ipse dixit 
of the law, but the fact that the petitioner has voluntarily devoted its property to a 
public use, which justifies the control assumed by the Railroad Commission.” 

8 Producers’ Transpcertation Co. v. The Railroad Commission, supra; 1 WYMAN, 
Pustic SERVICE CORPORATIONS, § 200. 

4 + Wyman, §§ 1-15; 17 Harv. L. Rev. 156. 
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monopolistic;> competition was not the normal situation. With the 
rise of industrialism coincident with the settlement of America and cul- 
minating in the first half of the nineteenth century, competition became 
the normal situation, effectually regulating businesses, governmental 
control disappearing in practically all cases® except that of the inn- 
keeper ? and the carrier. It would therefore seem that the failure of 
competition, actual or potential, to safeguard the public interests was 
the common-law test of a public calling subjecting it to public control. 
In determining what constitutes a public use legislation, as has been 
shown, cannot be depended upon.® The presence or absence of exclusive 
or other legal privileges, eminent domain, use of highways, or govern- 
mental financial aid, though helpful, are not conclusive;! for if given 
for other than public purposes the grant is void." Precedents are of 
little avail, for what is a public use to-day may not be to-morrow.” 
That it is one’s main undertaking or only incidental thereto is no cri- 
terion.” The number of consumers to whom the service is rendered is 
immaterial, there may be one or there may be many. We must revert 
to the common-law standard, which is invariable, though the results 
attained may differ owing to modern developments and change of cir- 
cumstances.” In applying the common-law standard to determine 
whether in any particular undertaking competition or substantial monop- 
oly is the normal situation, two elements must be considered — that of 
monopoly and great public interest.* Limitations of source of supply,’” 
limitations of time,!* scarcity of sites,!® and area of distribution ® give 
one a natural monopoly; the enormous investments sunk in one place,” 





5 17 Harv. L. Rev. 158. But see 28 Harv. L. REv. 135, 141. 

6 ; Wyman, § 27. 7 Thompson v. Lacy, 3 B. & Ald. 283, 286 (1820). 

8 Bretherton v. Wood, 3 Brod. & Bing. 54, 62 (1821). See 11 Harv. L. REv. 158. 

® See note 2, supra. 

10 Terminal Taxicab Co. v. Kutz, 241 U. S. 252, 36 Sup. Ct. Rep. 583 (1916); State ex 
rel. Wood v. Consumers Gas Co., 157 Ind. 345, 61 N. E. 674 (1901); Munn 2. Illinois, 
supra; Polk v. Coffin, 9 Cal. 56 (1858).. See State ex rel. M. O. Danciger & Co. ». 
Public Service Commission, supra. 

1 17 Harv. L. Rev. 217 and 222. 

2 The doctor, Y. B. 19 HEN. VI, 49, pl. 5 (1441), or the smith, Anon., Keilway, 
50, pl. 4 (1450), could not at present be called public utilities. Hurley v. Eddingfield, 
156 Ind. 416, 59 N. E. 1058 (1901). 

1% Hahl v. Laux, 93 S. W. 1080, 42 Tex. Civ. App. 182 (1906); Gordon ». Hutch- 
inson, 1 W. & S. 285 (1841). 

4 Bridal Veil Lumbering Co. v. Johnson, 30 Ore. 205, 46 Pac. 790 (1896). 

% Tt is no longer required that the innkeeper provide for the traveler’s horse. 

16 17 Harv. L. REv. 221. 

17 Natural-gas fields or the supply of water are limited by nature. 

18 The limitation of time is the big factor in subjecting the innkeeper to public 
control. The immediate needs of the traveler prevent choice and bargain. 

19 Favorable locations are big factors in business, and their scarcity prevents effect- 
ive competition in that locality. Barrington v. The Commercial Dock Co., 15 Wash. 
170, 45 Pac. 748 (1896); Munn ». Illinois, supra; People v. Budd, 117 N. Y. 1, 22 
N. E. 670, 682 (1889). 

20 Gas and electricity are distributed by means of pipes and wires laid in the public 
highways, for which permission from the local authorities must be had. This makes 
competition with the established company improbable if not impossible, while candles 
or coal can be shipped from any factory or mine to any market, thus preserving com- 
petition. 

21 The enormous sums required to build an electric plant or railroad is a deterrent 
to others to duplicate such in light of the risk so incurred. 
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the cheapness and efficiency of large scale production, the lack of an 
adequate substitute * create a virtual monopoly,” and where any or all 
of these monopolistic elements are present to a substantial degree, com- 
petition as a practical matter is superseded by the normal situation of 
substantial monopoly. Couple to these elements of monopoly the great 
public interest in the business undertaken, and the need of governmental 
control to prevent the exploitation of the public for private gain is 
apparent. ‘Property does become clothed with a public interest when 
used in a manner to make it of public consequence, and affect the com- 
munity at large.’ 

The decisions of Public Service Commissions as to what constitutes 
a public use in those businesses admitting of both a public or private 
calling have been almost unanimously contra to the decisions of the 
courts.» The decisions of the commissions show a belief that the declara- 
tions of the legislature* the number of consumers,” or the mere pro- 
fession of a public use* are conclusive, without inquiring whether such 
use has in fact become affected with a public interest. Thus where the 
respondent was held to be a public utility on the grounds that he was 
conducting a business declared by statute to be subject to the jurisdic- 
tion of the commission,” the court, in the recent case of State ex rel. 
M. O. Danciger & Co. v. The Public Service Commission,» after setting 
forth the statute defining an electric plant, said: “While the: definitions 
quoted supra express therein no word of public use, or necessity that the 
sale of electricity be to the public, it is apparent that the words ‘for 
public use’ are to be understood and to be read therein.” The court pro- 
ceeded to show that the respondent had not in the use cf its property 
affected it with a public interest, that the undertaking was not therefore 
a public utility, and so overruled the decision of the commission. 

That there should be a conflict between the decisions of the Public 
‘Service Commissions and the courts is undesirable. The decisions of 
the commissions may be due to the radical tendencies present in all new 
fields, or they may be due to the fact that temporary jurisdiction is at 





22 He who burns candles is obviously at a greater disadvantage than his neighbor 
who is supplied with gas from the local company. 

% 17 Harv. L. REv. 227. See People v. Budd, supra, where the court speaks of 
“practical” monopoly. 

4 Munn v». Illinois, supra. 

% State ex rel. Public Service Commission ». Spokane & Inland Empire Ry. Co., 
89 Wash. 599, 154 Pac. 1110 (1916); Del Mar Water, Light & Power Co. v. Eshleman, 
167 Cal. 666, 140 Pac. 591, 948 (1914); Cawker v. Meyer, 147 Wis. 320, 133 N. W. 
157 (1911); State Public Utilities Commission ex rel. Evansville Telephone Co, ». 
Okaw Valley Telephone Co., 282 Ill. 336, 118 N. E. 760 (1918); De Pauw University 
v. Public Service Commission, 247 Fed. (Ore.) 183 (1917); Brown v. Gerald, too Me. 
351, 61 Atl. 785 (1905); Minnesota Canal & Power Co. v. Koochiching Co., 97 Minn. 
429, 107 N. W. 405 (1906); Associated Pipe Line Co. v. Railroad Commission, supra. 

% Associated Pipe Line Co. v. Railroad Commission, supra; Cawker v. Meyer, 
supra. In the latter case it was contended by the Public Service Commission that 
anyone supplying light, heat, or power to another for compensation was by statute 
subject to the jurisdiction of the commission. See Munn ». Illinois, supra: “It may 
not be made so by the Constitution of Illinois or this statute, but it is by the facts.” 

27 That the number of consumers is immaterial, see note 14, supra. 

28 y WyMaAN, § 200. 

29 Vol. 4, Mo. P. S. C. R. 650. 

30 205 S. W. 26 (Mo.) (1918). 
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least lost to the commission should a use be declared private, while if 
held public the aggrieved party has an appeal to the courts. But it is 
submitted that the real difficulty is the failure on the part of the com- 
missions to comprehend the basic principles underlying governmental 
control of businesses and the failure to appreciate and respect constitu- 
tional limitations. 





RECENT CASES . 


AcEncy — Scope oF EmMpLoyMENT — Test. — It was the duty of the de- 
fendant’s automobile driver to take a certain infirm employee of the defendant 
home each evening from work. One evening on arriving home this employée 
directed the driver to take his wife’s dressmaker to her home which was in the 
direction of but far beyond the garage. On this mission, and before reaching 
the garage, and on the route that the driver would have taken in the course of 
his employment in driving the car to the garage, the car ran into and injured 
the plaintiff who was using due care. Held, the defendant is not liable. Claw- 
son v. Pierce Arrow Motor Car Co., 170 N. Y. Supp. 310 (App. Div.). 

The principal case raises the question of whether the servant was within the 
scope of his employment when the injury occurred in doing, from the objective 
point of view, the very act authorized, and when the servant was innocent 
of any determination to disobey the master. The exact facts of the principal 
case are novel, but in a similar case the subjective test was held decisive. Thomp- 
son v. Aultman and Taylor, 96 Kans. 259, 150 Pac. 587. This view accords 
with the principles enunciated by leading cases which consider the test to be 
whether the servant was merely deviating or on an independent journey. Joel 
v. Morison, 6 C. & P. 501; Mitchell v. Crassweller, 13 C. B. 237. This in effect 
makes the test whether what the servant was doing was merely a poor or round- 
about way of doing the master’s work or no way at all. See Limpus v. London 
General Omnibus Co., 1 H. & C. 526, 542-43. To determine this, modern cases 
have considered along with the objective test the intent of the servant. Fleischer 
v. Durgen, 207 Mass. 435, 93 N. E. 801; Provo v. Conrad, 130 Minn. 412, 153 
N. W. 753; Colewell v. Aetna Bottle & Stopper Co., 33 R. I. 531, 82 Atl. 388; 
Healey v. Cockrill, 222 S. W. 229 (Ark.); Dockweiter v. American Piano Co., 
94 Misc. Rep. 712, 160 N. Y. Supp. 270; Jones v. Strickland, 77 So. 562 (Ala.); 
Trombley v. Stevens-Duryea Co., 206 Mass. 516, 92 N. E. 764; Nelson Business 
College Co. v. Lloyd, 60 Ohio St. 448, 54 N. E. 471; Davies v. Anglo-American 
Tire Co., 145 N. Y. Supp. 341. The principal case is interesting in that it 
decides that the whole journey from the time of taking the dressmaker in the 
car is independent and not a roundabout way of performing the master’s work, 
although objectively there had been at the time of the accident not even a 
deviation. 


ConFLICT OF LAWS— ENFORCEMENT OF FOREIGN STATUTES — PENAL 
NaTurRE OF DEATH STATUTE. — For injuries resulting in death a Massachusetts 
statute gave damages of $500 to $10,000, depending upon “the degree of cul- 
pability” of the person causing the same. (R. L. c. 171, § 2, as amended by 
L. 1907, c. 375). The administrator of the deceased sues ic New York under 
this statute. Held, he can recover. Loucks v. Standard Oil Co. of N. Y., 120 
N. W. 108 (N. Y.). 

Suits for torts committed in one state may be brought ia another unless 
public policy forbids. See 31 Harv. L. Rev. 1161. But penal statutes will 
not be so enforced. The Antelope, 1o Wheat. (U. S.) 66, 123. In the principal 


3 See Salt Lake City v. Utah Light & Traction Co., 173 Pac. 556 (Utah) (1918). 
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case a recovery without showing special injury, a minimum lump sum, and 
increased damages dependent upon culpability look toward a penalty. But 
courts divide as to whether the statute is penal within the meaning of private 
international law. Some confine penal to the strictly criminal aspect or to 
where its characteristics, punishment, etc., predominate. Huntington v. Aurill, 
146 U. S. 657, 13 Sup. Ct. Rep. 224; Strait v. Yazoo, etc. R. Co., 209 Fed. 157, 
126 C. C. A. 105; Hill v. Boston, etc. R. Co., 77 N. H. 151, 89 Atl. 482; Malloy v. 
Amer. Hide & Leather Co., 148 Fed. 482; Knight v. Ry. Co., 108 Pa. 250; Lowis- 
ville, etc. R. Co. v. McCaskell, 98 Miss. 20, 53 So. 348; Gullege Bros. Lumber Co. v. 
Wenatchee Lane Co., 122 Minn. 266, 142 N. W. 305; Chesapeake, etc. R. Co. v. 
Amer. Exch. Bank, 92 Va. 495, 23 S. E. 935; Whitlow v. Nashville R. R. Co., 
114 Tenn. 344, 84 S. W. 618; Boyce v. Wabash R. Co., 63 Ia. 70, 18 N. W. 673; 
San Louis Obispo v. Hendricks, 71 Cal. 242, 1r Pac. 682. Others construe 
any statute penal which is not predominatingly compensatory. Cuhristilly v. 
Warner, 87 Conn. 461, 88 Atl. 711; Adams v. Fiichburg R. R. Co., 67 Vt. 76, 
30 Atl. 687; Raisor v. V.C.& A. Ry. Co., 215 Ill. 47, 74 N. E. 69; Dale v. Aichi- 
son, etc. R. Co., 57 Kans. 601, 47 Pac. 521; but see Batlese v. Union Pac. R.Co., 
170 Pac. 811; O'Reilly v. N. Y.& N. E. R. Co., 16 R. 1. 388, 17 Atl. 906; but 
see Gardner v.N. Y.& N. E. Ry. Co., 17 R. I. 790, 24 Atl. 831; Plymouth First 
Nat. Bank v. Price, 33 Md. 487. The act in question has been variously con- 
strued. Se? cases cited supra. It is submitted that the principal reasons sus- 
taining the latter view are formal rather than substantial. That the only 
action for death at common law was criminal has made difficult the recognition 
of the above recovery as a tort action. See 21 Harv. L. REv. 383, 386; but 
despite penal e: rnarks its essence is tort compensation as the historical analy- 
sis by the court shows, Loucks v. Standard Oil Co. of N. Y., supra, 199. The 
contention that it is against the public policy of the trial state more often ap- 
pears as an excuse than a reason. It has been argued that the trial state is 
bound by the highest decision of the enacting state; but this is not so, since the 
matter is purely one of the law of the forum. See Huntington v. Aitrill, supra, 
669, 683. See also WESTLAKE, PRIVATE INTERNATIONAL Law, 5 ed., 318 5. 
Note also that while some state courts have assumed that Massachusetts has 
settled that this is a penal statute, the Massachusetts court leaves the matter 
open. Boott Mills v. B. & R. R. Co., 218 Mass. 582, 592, 106 N. E. 680. 


CoNSTITUTIONAL Law — DvuE ProcEss — PROHIBITION OF MAKING HAND- 
ING OveR Ties A ConpDITION OF EMPLOYMENT. — A state statute made it a 
misdemeanor for an employer to require his employee to hand over tips in 
consideration, or as a condition, of employment. Held, that the statute was 
in violation of the due process clause of the Fourteenth Amendment. Ex parte 
Farb, 174 Pac. 320 (Cal.). 

As under the present statute the employer and employee cannot contract 
freely, it must be justified under the police power. Bailey v. Alabama, 219 
U. S. 219, 31 Sup. Ct. Rep. 145. See 28 Harv. L. REv. 496. To keep the 
public in ignorance, when knowledge would undoubtedly cause tipping to 
cease, is fraud, and as such subject to regulation or prohibition. Plumbley v. 
Mass., 155 U. S. 461, 15 Sup. Ct. Rep. 154; Powell v. Penn., 127 U. S. 678; 
Burdick v. People, 149 Ill. 600, 36 N. E. 948. See 31 Harv. L. REv. 490. Such 
legislation, if it tends to the result desired, will be overthrown, only when 
utterly unreasonable. Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. Rep. 168; 
McLean v. Arkansas, 211 U. S. 539, 547, 29 Sup. Ct. Rep. 206, 208; Rast v. 
Denman, 240 U. S. 342, 357, 36 Sup. Ct., Rep. 370, 374. However, the prin- 
cipal case presents a new criterion, namely, reasonable regulation, where prac- 
ticable, is the only method by which incidental evils of legitimate business 
may be overcome. Under this rule it seems that.a different result would have 
been reached in the following cases. Otis v. Parker, supra; Powell v. Penn., 
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supra. Salutary legislation would therefore be defeated in many cases, and 
so it is submitted that possible regulation should only be a circumstance in 
determining whether the legislature acted reasonably. 


ConTEMPT OF CouRT — CONSTRUCTIVE CONTEMPT — BRINGING PRESSURE 
TO Bear ON ATTORNEY. — In a suit for divorce, the plaintiff’s father wrote a 
letter to the defendant urging him to withdraw his defense, and he personally 
threatened to bring political pressure to bear on defendant’s attorney_provided 
he did not withdraw from the case. Held, that these acts constituted contempt 
of court. In re Bowers, 104 Atl. 196 (N. J.). 

The commonest kind of contempt occurring outside the court room is that 
which impedes the court in reaching a result in accord with the. rules and 
principles of law. Thus publication of proceedings may so arouse the com- 
munity, including witnesses, counsel, and jurors, as to make calm judgment 
difficult. Globe Newspaper Co. v. Commonwealth, 188 Mass. 449, 74 N. E. 
682. See 28 Harv. L. Rev. 605. This may be the effect, even though the 
matter published be true; hence truth is no defense. Hughes v. Territory, 
to Ariz. 119, 85 Pac. 1058; People v. News-Times Pub. Co., 35 Colo. 253, 84 
Pac. 912. But,truth may be considered in mitigation of punishment. Globe 
Newspaper Co. v. Commonwealth, supra. Within the same principle comes 
arrest of witness. Smith v. Jones, 76 Me. 138. Also writing letters to influence 
witness. Welby v. Still, 66 L. T. Rep. (N. Ss.) 523. Assault on a witness who 
has testified would seem to be contempt, since general security of witnesses, 
after as well as during the trial, is essential to freedom in testifying. Brannon 
v. Commonwealth, 262 Ky. 350, 172 S. W. 703. So concealing or tampering 
with evidence. Commonwealth v. Braynard, Thach. Crim. Cas. (Mass.) 146. 
The principal case is a new and novel example of this sort of contempt of 
court. To force an attorney to withdraw from a cause would deprive the 
court as well as the party of the services of an officer, and would obviously 
tend to an incomplete presentation of the case for one of the parties. This 
would obstruct the court in applying accurately its rules and principles. For 
a general discussion of the subject, see Beale, “Contempt of Court, Criminal 
and Civil,” 21 Harv. L. Rev. 161. 


DEEDS — CONSTRUCTION AND OPERATION — LAKE AS A BOUNDARY. —A 
conveyed land to B. The deed described a boundary as “‘along said road and 
lake.” The road bordered on the lake, which was not navigable. Held, the 
deed conveys title to the land under the lake to the center thereof. Land & 
Lake Association v. Conklin, 170 N. Y. Supp. 427 (App. Div.). 

If the fee in a highway is in the abutting owners subject to a public ease- 
ment, a conveyance describing land as “along said road” prima facie conveys 
to the center thereof. Peck v. Denniston, 121 Mass. 17; Columbus Ry. Co. v. 
Witherow, 82 Ala. 190, 3 So. 23. Cf. Thomas v. Hunt, 134 Mo. 392, 35 S. W. 
581; In re Ladue, 118 N. Y. 213, 23 N. E. 465. A deed of land “along a lake” 
conveys, prima facie, the bed thereof as far as the grantor owns. Gouverneur v. 
National Ice Co., 134 N. Y. 355, 31 N. E. 865; Lembeck v. Nye, 47 Ohio St. 
336. Cf. Brophy v. Richeson, 137 Ind. 114, 36 N. E. 424. Literal construction, 
therefore, of a deed “along said road and lake” is impossible. But construing 
it against the grantor, as is the rule, the deed would be interpreted as if it read 
“along said lake.” Lake Erie & W. R. Co. v. Whitham, 155 Ill. 514, 40 N. E. 
1014. Thus the question is raised as to how far titles of owners of land border- 
ing on lakes extend. In some jurisdictions the state holds the title to lake 
beds so that the public may enjoy the boating and fishing. Wright v. Council 
Bluffs, 130 Towa, 274, 104 N. W. 492; Dolbeer v. Suncook, etc. Co., 72 N. H. 
562, 58 Atl. 504. Cf. Paine v. Woods, 108 Mass. 160. In some, riparian owners 
hold title to the beds. Glasscock v. National Box Co., 104 Ark. 154, 148 S. W. 
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248; Fuller v. Bilz, 161 Mich. 589, 126 N. W. 712; Cobb v. Davenport, 32 N. J. L. 
369; Hinckley v. Peay, 22 Utah, 21, 60 Pac. 1012. Cf. Gouverneur v. National 
Ice Co., supra, with Geneva v. Henson, 140 App. Div. 49, 124 N. Y. Supp. 588. 
Other states reserve title only in the case of non-navigable lakes. Broward v. 
Mabry, 59 Fla. 398, 50 So. 826; Lamprey v. State, 52 Minn. tor, 53 N. W. 
1139; Conneaut Lake Ice Co. v. Quigley, 225 Pa. 605, 74 Atl. 648. Cf. Webster 
v. Harris, 111 Tenn. 668, 69 S. W. 782. The rights of the public would be 
sufficiently protected if riparian owners held in fee lake beds subject to a public 
easement to the use of the waters. Such is the rule in Michigan. People v. 
Horling, 137 Mich. 406, 100 N. W. 6091. 


DomiIcILE —.RicHT OF AN INFANT ORPHAN TO CHOOSE. — The plaintiff 
was born in Massachusetts and resided there with his parents. When eight 
years old he was hurt by the defendant railroad and suit was started in a 
Massachusetts court. Then his parents died, and at the age of nineteen he 
moved to Maine to live with an aunt. At the age of twenty the plaintiff sued 
the defendant, a Massachusetts corporation in a federal court on the ground 
of diversity of citizenship. Held, the plaintiff was domiciled in Maine. Bjorn- 
quist v. Boston & A. R. Co., 250 Fed. 929. 

The domicile of an infant orphan is the domicile of the last surviving parent 
and cannot ordinarily be changed by any act of the infant. Ex parte Dawson, 
3 Bradf. (N. Y.) 130; In re Henning, 128 Cal. 214, 60 Pac. 762; In re Benton, 
92 Ia. 202, 60 N. W. 614; Vennard’s Succession, 44 La. Ann. 1076, 11 So. 705. 
The reason is, ‘“‘a person who is under the power and authority of another 
possesses no right to choose a domicile.” See Story, Conriict or Laws, 41. 
And so grandparents — but no others — who are regarded as natural parents 
with control of an infant orphan, have been allowed to change the domicile 
of the infant. In re Benton, 92 Ia. 202, 60 N. W. 614; Kirkland v. Whateley, 
86 Mass. 462; Mintizer’s Estate, 2 Pa. Dist. R. 584. There is not, however, 
this identity of domicile where the guardian is not a natural but an appointed 
one, since he has no right to change the domicile of the orphan outside the state 
of appointment. Daniel v. Hill, 52 Ala. 430; Lamar v. Micou, 112 U.S. 452. 
Where an infant has been emancipated by his parents he has been held able to 
change his own domicile. Russell v. State, 62 Neb. 512, 87 N. W. 344. See 
19 Harv. L. REv. 215. To prove emancipation it is necessary only to show 
that by circumstances the infant has been freed from his father’s control. 
Sword v. Keith, 31 Mich. 247; Jacobs v. Jacobs, 130 Ia. 10, 104 N. W. 480; 
Bristor v. Chicago & N.W. R. R., 128 Ia. 479, 104 N. W. 487; West Gardiner v. 
Manchester, 72 Me. 509. An infant orphan who has reached an age of discre- 
tion and is without grandparents or guardian should be regarded as emanci- 
pated by circumstances, since he is under the control of no one. Being eman- 
cipated, he is then capable of choosing his own domicile and the principal case 
is clearly right. 


Erections — NoticE To NONRESIDENT VOTERS — RIGHT TO VOTE. — 
The Constitution of New Jersey allows voters engaged in military service 
outside the election district to vote. Pursuant to this authority, a statute 
provides the method by which such voters shall be notified of impending 
elections. Act FEB. 28, 1918, §§ 4-6, 9, P. L. 437. A special election on 
the liquor question was held in which these statutory requirements as to 
notice were not complied with, and the number of voters thereby disfranchised 
was sufficient to have changed the result. Held, that the election be set aside. 
In re Holman, 104 Atl. 212 (N. J.). 

Where the time and place of an election are designated by law, statutory 
provisions as to the notice which must be given voters are construed to be 
merely directory. Commonwealth v. Kelly, 255 Pa. 475, 100 Atl. 272; Kleist 
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v. Donald, 164 Wis. 545, 160 N. W. 1067. See 17 Harv. L. REv. 191. -But 
where the time or place are not prescribed by law, so that notice is essential 
for that purpose, such provisions are generally regarded as mandatory. State 
v. Staley, 90 Kan. 624, 135 Pac. 602; Staples v. Astoria, 81 Or. 99, 158 Pac. 
518. See McCrary, Exections, 4 ed., §§ 182-185. In either case, however, 
the better view is that failure to give notice will not render the election void 
unless the number of voters deprived of a chance to vote was sufficiently large 
to have changed the result. Lyon v. Smith, Cl. & H. tor; State v. McFarland, 
98 Neb. 854, 154 N. W. 719; Hill v. Skinner, 169 N. C. 405, 86 S. E. 351. 
Since, in the principal case, the number of absent voters in the military service 
who received no notice of the special election was sufficient to have changed 
the result, the election was properly set aside. In a dictwm, however, the court 
says that the right to vote inheres in citizenship and is guaranteed by the 
Constitution. But participation in the suffrage is not a right; it is a privilege, 
the exercise of which is dependent upon the will of the state. Anderson v. 
Baker, 23 Md. 531; People v. Barber, 48 Hun (N. Y.) 198. See Coo.ey, 
PRINCIPLES OF CONSTITUTIONAL LAW, 2 ed., 259. Accordingly, the suffrage is 
not within the privileges and immunities guaranteed by the Constitution. 
Minor v. Happersett, 21 Wall. 162; Govgar v. Timberlake, 148 Ind. 38, 46 N. E. 
339. See 2 Story, ConsTITUTION, 5 ed., § 1932. 


Equity — NEGATIVE COVENANTS — UNIQUE PERSONAL SERVICE —Doc- 
TRINE OF LUMLEY VERSUS WAGNER. — The defendant entered into an ex- 
clusive contract to serve as an editorial writer, and covenanted not to write 
for any publication in competition with the plaintiff during the term. Before 
expiration of the contract he left the plaintiff’s employ and began to write 
for a competitor. It appeared that plaintiff had spent over $40,000 in ex- 
ploiting the defendant and that he occupied a unique position among writers 
upon the war. Held, injunction allowed. Tribune Association v. Simonds, 
104 Atl. 386 (N. J.). 

The case is chiefly interesting as showing the settled adherence of American 
courts to the doctrine of Lumley v. Wagner, in cases of unique service or unique 
servants. Lumley v. Wagner, 1 De Gex, M. & G. 604. But the large ex- 
penditure made by plaintiff in exploiting defendant for the purpose of render- 
ing his services as a writer more valuable suggests a further question. If the 
master has given the servant an exceptional value for the purposes of the 
service in reliance upon the contract, would not the grave injury to him in- 
volved in the loss of this expenditure in case of breach, and the accrual of the 
benefit thereof to a competitor, suffice to overcome the practical difficulties 
involved in enforcement of negative covenants in such cases and justify an 
injunction although many other servants of equal intrinsic capacity might be 
available? After all the significance of unique service, or unique qualifications 
in the servant, lies in the grave hardship to the plaintiff involved in such cases. 
Other exceptional cases of grave hardship should not be treated on a different 
basis. 


FEDERAL Courts — RELATIONS OF STATE AND FEDERAL Courts — EFFECT 
or STATE STATUTE GIVING CourTS OF GENERAL CIVIL JURISDICTION PROBATE 
Powers. — A nonresident filed a caveat to proceedings for the probate of a 
will in the Georgia courts. An application by him to remove the case to the 
United States courts was denied, and in accordance with a state statute allow- 
ing appeals from any decision of the ordinary, the case was taken to the Superior 
Court without an adjudication on the will. Subsequently, the record in the 
case was brought into the federal court under the rule allowing a petition for 
removal to be filed in spite of an adverse decision by the state court. Held, 
that the case be remanded to the state court. Meadow v. Nash, 250 Fed. ott. 
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Originally, in the United States, probate jurisdiction was of a special char- 
acter, exclusively vested in independent courts, and removal to the federal 
courts was not available. Broderick’s Will, 21 Wall. (U. S.) 503. A removal 
of a will contest is, however, permitted when the state couris of general civil 
jurisdiction, as distinguished from special appellate courts of probate, are 
authorized by statute to determine the validity of a will; provided also that 
the will has been probated by lower courts and is attacked as a muniment of 
title. Gaines v. Fuentes, 92 U. S. 10; Brodhead v. Shoemaker, 44 Fed. 518. 
See Ellis v. Davis, 109 U.S. 485, 406, 3 Sup. Ct. Rep. 327, 334. Buta bill to 
contest a will and to enjoin a distribution under it is not removable. Farrel v. 
O’Brien, 199 U. S. 89, 25 Sup. Ct. Rep. 727. A distinction is drawn between 
an independent controversy inter partes and a proceeding ancillary to the 
original probate. Yet the proof of the will is the same in both cases; so that 
the distinction hardly seems tenable. In the principal case, the only issue on 
appeal may have been the one of removal and not the probate of the will, for 
the lower court had not passed on the will. If the state court did have probate 
jurisdiction, probate by the lower court is immaterial, for the appeal is an 
investigation de novo at any rate. See 1914 Parx’s Ann. Cope Ga., § sor4. 


Jopcments — ForeicGn Divorce DEcCREE— COLLATERAL ATTACK FOR 
Fraup. — A husband sued for divorce in Vermont. He offered to show that 
his wife’s divorce from her first husband was obtained in New York through 
false testimony as to her age. Held, the foreign decree cannot be attacked 
collaterally. Deyette v. Deyetie, 104 Atl. 232 (Vt.). 

If a court obtains jurisdiction through fraud of a party, its judgment is 
merely voidable, impeachable by direct proceedings. Ex parte Moyer, 12 
Idaho, 250, 85 Pac. 897; Mahon v. Justice, 127 U. S. 700, 8 Sup. Ct. Rep. 1204. 
See 20 Harv. L. REv. 239. But if the court is defrauded into thinking it has 
jurisdiction when there is none in fact, the judgment is assailable collaterally. 
Dunham v. Dunham, 162 Tl. 589, 44 N. E. 841; Magowan v. Magowan, 57 N. J. 
Eq. 322, 42 Atl. 330; Plummer v. Plummer, 37 Miss. 185. If the fraud merely 
goes to the evidence, there can be no collateral attack. Field v. Sanderson, 
33 Mo. 542; Christmas v. Russell, 5 Wall. (U. S.) 290; Nicholson v. Nicholson, 
113 Ind. 131, 15 N. E. 223. But see contra, Dumont v. Dumont, 45 Atl. 107 
(N. J.). Even a direct attack will generally not be allowed in such a case; 
otherwise litigation would become endless. Greene v. Greene, 2 Gray (Mass.) 
361; United States v. Throckmorton, 98 U.S. 61; Parish v. Parish, 9 Ohio St. 
534. But if the fraud is extrinsic, as in preventing the unsuccessful party 
from fully presenting his case, the judgment may be attacked collaterally. 
Daniels v. Benedict, 50 Fed. 347. A stranger, however, may in any case of 
fraud impeach the judgment collaterally, because it is his only means of availing 
himself of the fraud. De Armond v. Adams, 25 Ind. 455; Sidensparker v. 
Sidensparker, 52 Me. 481; Ogle v. Baker, 137 Pa. St. 378, 20 Atl. 998. See 

Greene v. Greene, 2 Gray (Mass.) 361, 366. But the stranger must be prejudiced 
’ with regard to some pre-existing right. Ruger v. Heckel, 85 N. Y. 483. See 
also FREEMAN, JUDGMENTS, § 335. In the principal case the second husband 
had no such right. Some courts will never disturb a divorce decree even in 
case of the grossest fraud, because of the extensive collateral effect on third 
parties. Parish v. Parish, supra; DeGraw v. DeGraw, 7 Mo. App. 121. Gener- 
ally, however, divorce decrees are treated like any other. Daniels v. Benedict, 
supra; Johnson v. Coleman, 23 Wis. 452. For a discussion of the distinction 
between collateral and direct attack, see 23 Harv. L. REv. 67. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — RECOVERY 
FOR Non-OccuPATIONAL Diseases. — A common laborer was directed in the 
course of his employment to do some painting on a building. The cold weather 
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made the paint very difficult of application, and he was required, at intervals, 
to heat it in a closed unventilated room provided for the purpose. After work- 
ing for two.days.on this employment, he contracted a severe case of lead 
poisoning, from the effects of which he died shortly thereafter. Held, that this - 
was an injury by accident and not an occupational disease. Industrial Com- 
mission of Ohio v. Roth, 120 N. E. 172 (Ohio). 

The courts have been very cautious in awarding compensation for diseases, 
other than occupational, because.the danger of fraudulently attributing every 
illness to the industry is considerable. The strict compliance, therefore, with the 
provisions.present in most acts, that the injury be traceable to accidental origin, 
and that the date of such be definitely fixed, has been required. Brintons, Lid. v. 
Turvey, [1905] A. C. 230; Glasgow Coal Co. v. Welch, [1916] 2 A. C. 1; Vennen v. 
New Dells Lumber Co., 161 Wis. 370, 154 N. W. 640. The English courts, how- 
ever, in an important case seem to have imposed these requirements too strin- 
‘gently, in demanding that the injury result from a single fortuitous event, and 
to them it is insufficient to show that it must have been the outcome of one 
or more of a few occurrences. Eke v. Hart-Dyke, [1910] 2 K. B. 677. The 
facts in the principal case are almost analogous to those in the English case, 
yet the Ohio court reached the opposite result. The facts in both show that 
the illness resulted from accidental source and the dates of such were suffici- 
ently fixed and certain. The causal connection in both was obvious and 
imposition was amply guarded against. It seems, therefore, that ‘the Ohio 
— in refusing to construe so strictly, has arrived at a more sound and just 
result. 


Mecuanics’ Liens — RicHt oF SUBCONTRACTOR TO LIEN REGARDLESS OF 
OriGInAL Contract. — A statute provided that a subcontractor shall have a 
lien for labor or material furnished for the erection of a-house, such lien being 
perfected only after notice thereof had been filed within a period of sixty days. 
It further provided that “the risk of all payments made to the original con- 
tractor shall be upon the owner until the expiration of the 60 days hereinbefore 
specified.” . Held, that the subcontractor’s lien does not depend upon the 
terms of the original contract. Coates Lumber & Coal Co. v. Klaas, 168 N. W. 
647 (Neb.). 

The statute governing in the principal case is of the type which creates in 
favor of the subcontractor a direct lien, as distinguished from the type of 
statute which grants a lien derivatively, through the principal contractor’s 
right thereto. See 2 Jones, Lrens, § 1286. The former type of legislation 
has been frequently assailed on the ground of unconstitutionality, but the 
courts have declared in its favor in most jurisdictions. Thus, the validity of a 
statute securing a lien irrespective of the state of accounts between the owner 
and the principal contractor has been sustained practically in all states. Ballou 
v. Black, 21 Neb. 131, 31 N. W. 673; Mallory v. La Crosse Abattoir Co., 80 Wis. 
170, 49 N. W. 1071; Jones v. Great Southern Fireproof Hotel Co., 86 Fed. 370. 
Contra, Palmer v. Tingle, 55 Ohio St. 423, 45 N. E. 313. And a statute con- 
strued to create a lien despite a stipulation against such in the original con- 
tract, though meeting with greater opposition, has been sanctioned by the 
weight of authority. Norton v. Clark, 85 Me. 357, 27 Atl. 252; Miles v. Coutts, 
20 Mont. 47, 49 Pac. 393; Whittier v. Wilbur, 48 Cal. 175. Contra, Kelly v. 
Johnson, 251 Ill. 135, 95 N. E. 1068; Waters v. Wolf, 162 Pa. 153, 29 Atl. 646. 
It is true that such statutes do somewhat impair the freedom to contract and 
do create a danger of making the owner liable to double payment, but no undue 
hardship results by requiring him to regard sufficiently the rights of a third 
person who has increased the value of his property. Again, the desirability 
of these statutes is obvious when we consider the encouragement they offer to 
a class which by its activities aids so materially in promoting the public welfare. 
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PLEADING — THEORY OF THE PLEADING. — The plaintiff in his complaint 
alleged that he and the defendant had made a contract of partnership, and 
demanded an accounting. The defendant in his answer denied the contract 
of partnership but admitted that he had contracted to employ the plaintiff. 
A referee was appointed and he found that there was no partnership but. that 
there was a contract of employment. The court gave judgment for the plain- 
tiff for breach of contract. Held, that since the complaint was framed as a 
bill in equity, and the judgment was in the nature of a judgment at law, the 
judgment should be reversed. Jackson v. Strong, 222 N. Y. 149. 

For a discussion of the principles involved, see NOTES, page 166. 


Pusiic SERVICE COMPANIES — WHAT CONSTITUTES A PuBLic Use. — A 
brewery generating its own electricity for light, heat, and power contracted 
to sell its surplus under the name of M. O. Danciger and Company to indi- 
viduals within a radius of three blocks of the brewery. No use was made of 
the streets or highways; the consumers furnished their own poles and wires; 
paid for the construction, though the work was usually done by employees 
of the brewery. Rates were charged’in a few instances on the meter basis, 
the meters belonging to the consumers, but in most instances the charge was 
governed by a flat rate. Having discontinued service without prior notice, 
and on refusal to reinstate service, a proceeding was brought before the Public 
Service Commission who ordered a reinstatement of the service. On appeal 
to the court, held, appeal sustained. State ex rel. M. O. Danciger & Co. v. 
The Public Service Commission, 205 S. W. 36 (Mo.) (1918). 

For a discussion of the principles involved, see NoTES, page 169. 


Quasi-ConTracts — RicHts ARISING UNDER MISTAKE oF Fact as TO 
Prick. — A corporation made an agreement with the owner of one-half its 
capital stock to buy him out on the basis of an inventory. The price was set 
at $13,000. It wasthen found that an item of $900 had been omitted from the 
liabilities in the inventory and a consequent overcharge of $450 to the corpora- 
tion, which now sues to recover that amount. Held, the corporation’ cannot 
recover at law. Borough Paper Co. v. Scher, 170 N. Y. Supp. 395 (App. Div.). 

The court suggests that the corporation should have gone into equity for 
reformation. The older decisions held that price like quality was not to be 
regarded as going to the essence of the contract. Paulison v. Van Inderstine, 
28 N. J. Eq. 306; Stettheimer v. Killip, 75 N. Y. 282; Okill v. Whittaker, 1 DeG. 
& Sm. 83; Segur v. Tingley, 11 Conn. 134. But in the principal case the in- 
ventory was expressly made the basis of the sale and so became itself the 
subject matter of the contract. And for such cases. equity allows rescission. 
De Voin v. De Voin, 76 Wis. 83, 44 N. W. 839. See 23.Harv. L. REV. 609-10, 
614. Or equity might force the vendor to return the overcharge and let the 
sale stand. Lawrence v. Staigg, 8 R. I. 256; Wirsching v. Grand Lodge of Masons, 
67 N. J. Eq. 711, 56 Atl. 713. Then if equity could give relief, an action at 
law should also lie, since money has been paid under an essential mistake of 
fact. The authorities, however, are in conflict as the parol evidence rule has 
been usually held to bar showing the mistake. See Woopwarp, Quasi-Con- 
TRACTS, § 180, and notes; KEENER, QuASI-CONTRACTS, 123, 124. But here 
there is no difficulty on the parol evidence rule as the inventory was expressly 
made the basis of the contract price. 


: Rartroaps — License To Use Tracks — Liapitity oF LICENSOR FOR 
NEGLIGENCE OF LICENSEE. — Under a statute authorizing railways to make 
joint running arrangements with any other railway, the defendant railway 
corporation allowed another railway to run trains over the licensor’s tracks 
to fill a gap in the licensee’s system. While using the defendant’s tracks, the 








180 HARVARD LAW REVIEW 


licensee’s employees negligently damaged the plaintiff. Held, that the licensor 
is liable. Sorenson v. Chicago, R. I. & P. Ry. Co., 168 N. W. 313 (Iowa). 

Where there is no statutory authorization, the lessor of a railroad is generally 
held for the liability of the lessee in operating the road. Hays v. Railroad, 
20 C. C. A. 52, 74 Fed. 279. If there is such authorization, some courts hold 
that this carries with it exemption by necessary implication. Hahs v. Cape 
Girardeau & C. R. Co., 126 S. W. 525 (Mo.); Vadas v. Pittsburg M.& Y.R. Co., 
203 Pa. 41, 79 Atl. 166. See 20 Harv. L. REv. 334. However, it would seem 
that mere permission to do acts which otherwise might be illegal does not 
absolve the lessor by necessary implication. Clinger’s Adm’x v. Chesapeake 
& O. Ry. Co., 33 Ky. Law R. 86, 109 S. W. 315. In the principal case it was 
a license to use the tracks. In such a case the licensor has, in absence of 
statutory authorization, been held liable. Jefferson v. Chicago & N. W. Ry. 
Co., 117 Wis. 549, 94 N. W. 289; Pennsylvania Co. v. Ellett, 132 Ill. 654, 24 
N. E. 550; Chicago & E. R. Co. v. Meech, 163 Ill. 305, 45 N. E. 290. If there 
is statutory authority some courts might make a distinction between a lease 
and a license of joint user. See 1 Exttrotr, Ramroaps, 2 ed., § 477. It is 
submitted, however, that the principal case rests the lessor’s or licensor’s 
liability on its true basis. The franchise has imposed duties upon the railway, 
the occupier of the premises, to operate its road carefully. The railway may 
carry them out through lessees or licensees, but it must see to it that no one 
is injured by any breach of duty or negligent use, unless a statute expressly 
exempts it from liability. Braslin v. Somerville Horse R. Co., 145 Mass. 64, 
13 N. E. 65; Chicago & Grand Trunk Ry. Co. v. Hart, 209 Ill. 414; 70 N. E. 
654; Clinger’s Adm’x v. Chesapeake & O. Ry. Co., supra. But see 20 Harv. 
L. Rev. 334. An analogy is found where the occupier of premises is held liable 
for the negligence of an independent contractor where he is charged with a 
“non-delegable duty.” Doll & Sons v. Ribetti, 121 C. C. A. 621, 203 Fed. 593; 
Strickland v. Montgomery Lumber Co., 171 N. C. 755, 88 S. E. 340; Covington 
& Cincinnati Bridge Co. v. Steinbrock, 61 Ohio St. 215, 55 N. E. 618. 


RELIGIOUS SOCIETIES — JURISDICTION OF CouRTS — PrRopERTY RIGHTS. — 
The constitution of a religious society provided that in case of a schism those 
adhering to the doctrines of the Lutheran Synod of Missouri should hold the 
property. The defendants, being a majority of the society, formed a separate 
organization affiliated with the Lutheran Synod of Iowa, certain essential 
doctrines of which are repudiated by the Missouri Synod. On demurrer to 
these facts the right of the defendants to the church property turned on whether 
it was necessary for some ecclesiastical authority first to determine the doctrinal 
question involved. Held, that the demurrer be sustained. Bendewald v. Ley, 
168 N. W. 693 (N. D.). 

Although civil courts in this country will not interfere in purely ecclesiastical 
matters they will take jurisdiction to determine controverted claims to church 
property. Hendrickson v. Decow, 1 N. J. Eq. 577; Rottman v. Bartling, 22 Neb. 
375, 35 N. W. 126; Fussell v. Hail, 233 Ill. 73, 84 N. E. 42. Accordingly, where 
such controversy arises out of a division in a religious society, civil courts will 
ascertain which of the rival factions continues the original organization and 
will award it the property. Hayes v. Manning, 263 Mo. 1, 172 S. W. 807; 
Mack v. Kime, 129 Ga. 1, 58 S. E. 184; Horsman v. Allen, 129 Cal. 131, 61 
Pac. 796. Ina congregational society, where majority rule prevails, the church 
property is usually given to the numerical majority of the members. Bouldin 
v. Alexander, 15 Wall. 131; Fernsiler v. Seibert, 114 Pa. 196, 6 Atl. 165; Gipson 
v. Morris, 31 Tex. Civ. App. 645, 73 S. W. 85. But if tke society belongs to 
an ecclesiastical system, the decision of the highest church judicatory on doc- 
trinal matters is generally accepted as conclusive by the civil courts. Watson 
v. Jones, 13 Wall. 679; Presbyterian Church v. Cumberland Church, 245 Ill. 74, 
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o1 N. E. 761; Sanders v. Baggerly, 96 Ark. 117, 131 S. W. 49. Contra, Landrith 
v. Hudgins, 121 Tenn. 556, 120 S. W. 783. The principal case is one of the 
latter class. The complaint clearly alleged a repudiation by the Missouri Synod 
of certain essential doctrines of the Iowa Synod with which the defendants had 
become affiliated. Since this fact was admitted by the demurrer it seems 
that there was no theological question for the court to decide, and that the 
demurrer was improperly sustained. 


TAXATION — STATE INcoME Tax — VALIDITY oF STATUTE. — An Oklahoma 
statute provides for an income tax on residents, and imposes a like tax on 
incomes earned by nonresidents on property or businesses within the state. A 
resident of Chicago, who had large oil holdings in Oklahoma, asks for a tem- 
porary injunction restraining the collection of the tax. Held, that the tax 
is valid. Shaffer v. Howard, 250 Fed. 873 (District Court, E. D. Oklahoma). 

For a discussion of this case, see NOTES, page 168. 


Trusts — POWERS AND OBLIGATIONS OF TRUSTEES — MANDATORY PRO- 
VISIONS AS TO: INVESTMENTS. — The settlor of a trust directed the trustees to 
invest in railway bonds bearing at least 4% interest. A loss was occasioned by 
investments in 4144 % New York City Bonds and 34 %. Liberty. Bonds of the 
first issue. Held, trustees liable for loss occasioned by investments in 44% 
New York City Bonds, but not for the loss occasioned by the investment in 
Liberty Bonds. In re Loudon’s Estate, 171 N. Y. Supp. 981 (Surrogate Ct.). 

As a general principle trustees are ‘bound to do whatever the creator of a 
trust directs them to do, unless the beneficiaries, being sui juris, excuse them 
from so doing. Denike v. Harris, 84 N. Y. 89; Womack v. Austin, 1 S. C. 421; 
Handley’s Estate, 253 Pa. St. 119, 97 Atl. 1040; Robinson v. Robinson, 11 Beav. 
371. But where it is impossible to carry out directions, or where the interests 
of the beneficiaries absolutely require a change, mandatory provisions may 
be disregarded. McIntire v. Zanesville, 17 Ohio St. 352. See Citizens. National 
Bank v. Jefferson, 88 Ky. 651, 11 S. W. 767. That there was nothing in the 
principal case to justify a disregard of mandatory provisions is shown by the 
court in holding the trustees liable for the investment in 444% New York City 
Bonds. It is conceivable that a situation may arise where investments in war 
bonds would be made by a prudent man to protect his other property, in which 
case it is submitted, a like investment by trustees in disregard of directions, 
would be justified. But again no such crisis presented itself in the principal 
case. In not holding the trustees liable for the loss occasioned by the invest- 
ment in 314 % Liberty Bonds, the court sanctioned a patriotic motive of the 
trustees, at the expense of the beneficiary and without his consent. 


UnraiR COMPETITION — By MEANS UNLAWFUL AS AGAINST Tutrp PER- 
SONS — UNNECESSARY IMITATION OF WARES HAVING SECONDARY MEANING — 
BurDEN OF Proor.— The defendant was selling Shredded Wheat Biscuits 
that were exdct imitations of the plaintiff’s product. The biscuits had acquired 
a secondary meaning, in that the consumer considered them to be produced 
by a single maker, to whose manufacture was ascribed part of the value. 
Since, in several places, the biscuits were sold unpacked with no distinguishing 
marks, it was claimed the public was being misled. But a change in the form, 
size, or color of the products was impracticable. It was doubtful whether some 
letter or symbol cquid be impressed on the biscuit or whether a band or tag 
could be attached which would designate the manufacturer without involving 
too great expense. Held, that the defendant be enjoined, but if in six months 
he shows that all possible distinguishing marks are impracticable, the in- 
junction should be dissolved. Shredded Wheat Co. v. Humphrey Cornell Co., 
250 Fed. 960 (C. C. A.). 
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The cases on the doctrine of secondary meaning seem to divide themselves 
into two classes, depending on whether cr not the imitated features are func- 
tional, 7. e., essential to the commercial success of the article. When the dis- 
tinctive characteristics are non-functional, the defendant’s conduct is palpably 
unfair, and marked changes are ordered. Yale and Towne Mfg. Co. v. Alder, 
154 Fed. 37, 83 C. C. A. 149; Hiram Walker v. Grubman, 222 Fed. 478. Even 
the appearance of the defendant’s name is insufficient, unless it is clear no 
confusion will result. Fox v. Glynn, 191 Mass. 344, 78 N. E. 89; Enterprise 
Mfg. Co. v. Landers, 131 Fed. 240, 65 C. C. A. 587. But when all the elements 
are functional, usually no relief is given. Globe-Wernicke Co. v. Fred Macey 
Co., 119 Fed. 696, 56 C. C. A. 304; Marvel Co. v. Pearl, 133 Fed. 160, 66 C. C. A. 
226; Daniel v. Electric Hose and Rubber Co., 231 Fed. 827; Edward Felker Mop 
Co. v. U. S. Mop Co., 191 Fed. 613, 112 C. C. A. 176; Diamond Match Co. v. 
Saginaw Match Co., 142 Fed. 727, 74 C. C. A. 59. However, a clearly in- 
expensive noticeable alteration is ordered. Flagg Mfg. Co. v. Holway, 178 
Mass. 85, 59 N. E. 667; Edison Mfg. Co. v. Gladstone, 58 Atl. 391 (N. J.). In 
the principal case, all the characteristics are apparently functional, and it 
would seem that in alleging unfair competition the plaintiff should have had 
the burden of showing a commercially practicable means of distinguishing 
the products. The better analysis, however, sanctioned by the result in the 
principal case, is that the defendant is interfering with the plaintiff’s interest 
in a valuable good will, and the justification that the injury is due to fair compe- 
tition is an affirmative defense to be proven by the defendant who sets it up. 


VENDOR AND PURCHASER — IMPLIED WARRANTY IN SALE OF CATTLE — 
NEGLIGENCE — Duty To DiscLosE ContTacious DISEASE. — Defendant sold 


a calf to the plaintiff, who, although not a veterinary, was known to be skilled 


in diagnosing and treating diseases of cattle. Defendant knew the calf.had 
ring-worm, a contagious disease common in the locality; but did not disclose 
the fact. Plaintiff did not buy the calf until he had had it on trial, and he 
knew the calf was not sound, although he was unaware of the nature of its 
ailment. The disease was communicated to other cattle belonging to plaintiff 
and to himself and his son. By statute it was forbidden to sell animals afflicted 
with contagious diseases. (ANmMAL Contacious Diseases Act, REv. St. 
Can., 1906, c. 75, §§ 35-38.) Held, that there was no implied warranty, and 
that the statute gave plaintiff no right of action. O’Mealey v. Swariz, [1918] 
3 West. WKLY. REP. 98 (Saskatchewan). 

The holding that there was no implied warranty seems justified, since the 
vendee apparently relied on his own judgment. Hight v. Bacon, 126 Mass. 10; 
Waeber v. Talbot, 167 N. Y. 48, 60 N. E. 288. See Kellogg Bridge Co. v. Hamil- 
ton, 110 U. S. 108, 116, and 25 Harv. L. REv. 75. On the question of negli- 
gence, however, the court’s conclusions cannot be accepted. A vendor, by 
the reasonable view, should use due care not to sell without warning articles 
which are likely to cause harm. Blood Balm Co. v. Cooper, 83 Ga. 856, 10S. E. 
118; MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. toso. See 
Brett, M. R., in Heaven v. Pender, 11 Q. B. D. 503, 509. The English courts 
seem: unwilling to hold a vendor liable for negligence in the sale of animals. 
Ward v. Hobbs, 4 App. Cas. 13. However, see conira, Skim v. Reutter, 135 
Mich. 57, 97 N. W. 152; Grimes v. Eddy, 126 Mo. 168, 28 S. W. 756. In the 
principal case the court seems horrified at the thought that the general prin- 
ciple of negligence would hold one liable for spreading a disease through his 
person. Such liability has been imposed in at least one case. Missouri, Kansas 
& Texas Ry. v. Wood, 68 S. W. 802 (Tex.). It should be for the trier of fact to 
determine under the circumstances of the particular case whether non-disclosure 
amounted to negligence. But no judge or jury should be permitted to find it 
due care to violate a statute designed to prevent the very injuries for which 
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recovery is sought. See Osborne v. McMasters, 40 Minn.. 103, 41 N.'W. 503; 
Marino v. Lehmaier, 173 N. Y. 530, 66 N. E. 572. For a general discussion of 
the subject, see Thayer, “Public Wrong and Private Action,” 27 Harv. L. 
REV. 317. 


WILLs — CONSTRUCTION — GENERAL REVOCATORY CLAUSE. — The testa- 
trix duly executed a will consisting of. items numbered from one to nine, dis- 
posing of all her property. An executor was also appointed. A later paper, 
titled “Item Ten,” began with a general revocatory clause, and merely pro- 
vided for the care of her estate by an attorney until the arrival of her executor. 
There was also a statement of her desire to dispose of all her property. Held, 
the express revocatory clause does not revoke the first will. Owens v. Fahnestock, 
96 S. E. 557 (S. C.). 

In the construction of wills, the intention of the testator should govern. 
Finlay v. King’s Lessee, 3 Pet. (U. S.) 346; Patch v. White, 117 U. S. 210, 
6 Sup. Ct. Rep. 617. See Lemage v. Goodban, L. R. 1 P. & M. 57, 62. Never- 
theless, the expressed intention is controlling irrespective of the internal state 
of the testator’s mind. Jackson v. Sill, 11 Johns. (N. Y.) 201. See Simpson v. 
Foxon, 1907 P. 54, 57. This intention must be gathered from all the parts of 
the will taken together, whether the will consists of several papers executed as 
one instrument or of separately executed documents. See Rogers v. Rogers, 
49 N. J. Eq. 98, 23 Atl. 125; Lemage v. Goodban, supra. See also PacE, WILLS, 
§§.462, 470. The words, “This is my last will and testament,” are very slight 
evidence of an intention to revoke prior testamentary dispositions. Stoddard v. 
Grant, 1 Macqueen’s Rep. 163; Cudto v. Gilbert, 9 Moore P. C. 131; Gordon v. 
Whitlock, 92 Va. 723, 24 S. E. 342. See Aldrich v. Aldrich, 215 Mass. 164, 169, 
102 N. E. 487, 490. Even the words, “last and only will,” have been held not 
to be an express revocation. Simpson v. Foxon, 1907 P. 54. But a general 
revocatory clause is very much stronger, and prima facie revokes prior testa- 
mentary papers. Southern v. Dening, 20 Ch. D. 99; Im re Kingdon, 32 Ch. D. 
604. See Cadell v. Wilcocks, [1898] P. 21, 26. If it is clear, however, from all 
the testamentary papers, that the testator had no intention to: revoke, the 
revocatory clause will be treated as mere surplusage. Denny v. Barton, 
2 Phillim. 575; Van Wert v. Benedict, 1 Bradf. (N. Y.) 114. See Dempsey v. 
Lawson, 2 P. D. 98, 105-107; Smith v. McChesney, 15 N. J. Eq. 359, 363. 
The principal case is more clearly right, because it can be ascertained from 
the alleged revocatory instrument itself that there is no intention to revoke. 
“Ttem Ten” indicates a continuation of a will of nine items. The testatrix 
desires to dispose of all her property, yet this paper makes no such provision. 
Moreover, she speaks of an appointed executor who must necessarily administer 
under a will disposing of some property. 
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LEMUEL SHAW, CHIEF JUSTICE OF MASSACHUSETTS, 1830-1860. By Frederic 
Hathaway Chase. Boston and New York. Houghton Mifflin Company. 
1918. pp. 320. 

Fifty-eight years ago, Chief Justice Lemuel Shaw resigned his great office. 
Fifty-seven years ago he died. Few men now living remember his face; and 
probably no lawyer survives who ever argued before him. His judicial record 
stretches through fifty-six volumes and his name is almost daily on our lips. 
But until Judge Chase printed his interesting volume, no biography of him 
had appeared. 
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Born January 9, 1781, in what is now called Barnstable, his father, Reverend 
Oakes Shaw, fitted him for Harvard, from which he graduated in 1800. He 
taught school during winter vacations and wrote for, and became an Assistant 
Editor of, the Boston Gazette. In 1801, he was entered as a student of law in 
the office of David Everett in Boston, and, after the three years of study, 
without which no student could become a member of the bar, he was admitted 
in 1804 in the Court of Common Pleas. Two years of practice were then re- 
quired before being allowed to act as an attorney before the Supreme Judicial | 
Court, and two years’ additional experience as an attorney was necessary to 
become a counsellor who could try cases in the highest court. He opened an 
office at first in Amherst, N. H., for two years. Then he returned to Massa- 
chusetts and started as a lawyer in Plymouth, but in December, 1806, he re- 
moved to Boston and shared the office of Thomas O. Selfridge, shortly before 
0 gi famous quarrel with Charles Austin, which resulted in Austin’s 

eath. 

In 1818, being then thirty-seven years old, he married Elizabeth Knapp; 
but she died in 1822, leaving him a son and a daughter. In 1827, he married 
Miss Hope Savage of Barnstable, and in 1831 he established his home at No. 49 
Mt. Vernon Street, Boston. There he lived during the rest of his life. His 
son, Samuel, who never was married, continued there and kept his father’s 
home quite unchanged, until he himself died in 1915. 

Lemuel Shaw devoted himself closely to his profession until 1830. His 
practice was the ordinary experience of a young attorney, and became ex- 
tensive. He was the active manager in the impeachment, in 1821, of Probate 
Judge Prescott, who was finally convicted and removed from his office. While 
he sat in the Massachusetts House of Representatives and also in the Senate 
for brief periods, he never inclined to political life. His practice at the bar 
was largely in commercial law, but he never became prominent as an advocate. 
He was the author of the Boston City Charter and a member of the Constitu- 
tional Convention of 1820. The original draft of the Boston Charter in his 
own handwriting is still preserved in the State.archives. This charter, which 
was an enduring piece of constructive legislation, continued in force as orig- 
inally fashioned until 1913, when the present charter of the city was adopted. 
It is a noteworthy standard among the forms of Community-Government, 
and probably was the most important piece of professional work which Shaw 
accomplished while at the bar. His office, at last, became very popular and 
desirable as a place for students. In 1820, when Sidney Bartlett graduated at 
Harvard, he became a student in Shaw’s office, and very soon became Shaw’s 
partner. It is believed that this ten years of close connection with Mr. Bartlett 
contributed much to Shaw’s financial success. Shaw never tried many cases 
before juries. It is also true that Mr. Bartlett, leader of the bar as he was for 
so many years, and continuing actively in the courts until he was over ninety 
years of age, never acquired the reputation of a great advocate; but still, the 
learned author of Shaw’s biography, Judge Chase, of the Superior Court, is 
not quite accurate in supposing that Mr. Bartlett seldom tried many cases at 
nisi prius. He certainly was frequently before juries in his earlier years; and, 
as late as 1879, in the case of Clark v..Wilson (103 Mass. 509), Mr. Bartlett 
led in its trial to the jury before Chief Justice Brigham in the Superior Court. 
He was senior counsel throughout the trial, although he insisted that his junior 
should make both the opening and the closing arguments to the jury. But 
this was undoubtedly the last jury trial in which Mr. Bartlett ever took part. 

Lemuel Shaw was, through his entire life, devoted to the law, and had no 
taste for politics or legislation. He refused to run for Congress, and, although 
he was asked to accept the office of Judge of Probate in 1819, he did not comply 
with the request. During his later professional life, Shaw was certainly em- 
ployed in many large cases. He was consulted frequently by the City of Bos- 
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ton. He often argued before legislative committees. He was counsel for many 
corporations who procured toll franchises during the time when bridges and 
roads often received them. He drew the bill of complaint in the famous case 
of Charles River Bridge v. Warren Bridge (6 Pick. 76; 7 Pick. 144; 11 Peters, 
420); but Webster argued the case at Washington. This was the last great 
litigation in which Lemuel Shaw’s name appears as counsel. Although his 
practice became lucrative, his professional fees did not approximate the present 
inflated standard. Shaw’s retainers were not often over ten or twenty dollars. 
His charge for an argument before the full bench of the Supreme Judicial Court 
seems usually to have been one hundred dollars. Nevertheless, he accumu- 
lated a competence during his twenty-six years of practice as a lawyer. Daniel 
Webster is authority for the statement that Shaw’s professional income in his 
last years at the bar yielded him annually from fifteen to twenty thousand 
dollars. Indeed, it seems altogether probable, that, when he went on the 
bench, his net property, at his own valuation, was not far from $100,000 in 
net value. It must be remembered, however, that this sum was considered 
ample wealth in those days. His salary as Chief Justice never exceeded $3,500, 
and he hardly could have accumulated much during his long life on the bench. 
When he became Chief Justice, the Massachusetts Reports covered only twenty- 
six volumes — a number not too large to be carefully read and digested. In- 
deed, Caleb Cushing did exactly that thing when he was made judge. That 
great lawyer himself told the writer that, as soon as he had received his own 
appointment, he went into retirement in order to read, and actually did digest 
carefully, every case in every volume of the then existing Massachusetts Re- 
ports. This proceeding explains his extraordinary acceptance as a presiding 
judge among the leaders of the bar at that time; and his short term of service 
was much deplored. ‘ 

Lemuel Shaw received his commission as Chief Justice on August 30, 1830, 
taking his seat at the September term at Lenox in Berkshire County. Gover- 
nor Lincoln, who appointed him, had resigned from the same bench to become 
governor. He knew the quality of the man he appointed and broke the prece- 
dent of promoting the senior associate justice, and took Shaw directly from 
the bar, because he had personal knowledge of Shaw’s peculiar fitness. After 
thirty years as Chief Justice Shaw disclosed, in June, 1860, to his colleagues 
lis intention of resigning, and on the 21st of August, 1860, he resigned. Seven 
months later, on March 30, 1861, he breathed his last. 

To analyze his decisions is impossible at this time. They run through fifty- 
six volumes. They cover the thirty years of history which preceded the Civil 
War, — a period of most rapid development, not only in national life, but in 
the great changes in the modes and inventions of actual living, and substan- 
tially the entire development of the world’s commerce by steamship on the 
ocean. When the Revolutionary War ended in 1783, nearly all American 
vessels had their home-port in the single harbor of Salem and Beverly. Con- 
sequently during the next half-century, Salem almost monopolized East-In- 
dian, Asiatic and Pacific commerce in American bottoms. During the Revo- 
lution, every other important Atlantic port had béen in the hands of the Brit- 
ish. Beginning with the siege of Boston, the British held successively for 
about eight years New York, Portland, Philadelphia, Baltimore, Charleston 
and Savannah as merely British ports. Almost every New England ship had 
been swept from the seas, excepting only the two or three hundred privateers 
whose home-port was Salem. Wooden vessels at that time were built so as to 
be seaworthy, and to last and to sail the seas for not less than fifty years. The 
owners of these privateers, which hailed from Salem, had suddenly to convert 
their swift-sailing clippers into peaceful work. But. New England ingenuity 
was equal to the emergency. The great merchant-families of that day very 
naturally started in Salem. Maritime interests and insurers settled their legal 
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questions and difficulties in Massachusetts courts. It was not, until about the 
time when Shaw ceased to be Chief Justice, that either Boston or New York 
had succeeded in outstripping the old town of Salem in the competition for 
African, Asiatic and Pacific commerce. Moreover, commerce was in wooden 
vessels chiefly. Iron steam-vessels did not largely replace wooden vessels and 
packet lines and navigation by sails, until near the time of Shaw’s resignation, 
and consequently made over the rules of admiralty and maritime commerce 
which had come down from the days of Columbus and the rules of Oléron. 
During the thirty years of Shaw’s chief justiceship, steamships began to rule 
the ocean, and steam-engines and railroads began to take the place on land 
of the stagecoach and the baggage wagon. The entire body of railroad law 
grew up during the time when Shaw was Chief Justice. Street railways had 
not even been invented in 1830. Life insurance also had only begun in this 
country. The oldest life insurance company in this country, — the New Eng- 
land Mutual Life Insurance Company, — occupied, in 1860, only a single floor 
over a store on State Street. It needed no more room to accommodate its 
President, Secretary and all its clerks. Emigrants came to America only in 
packet-line wooden vessels. Sleeping cars had not even been invented. No 
Pullman ever entered Boston until the Jubilee, after the Civil War, in 186s. 
Passenger travel between Washington and New York, in 1856, involved nine 
changes. Travelers had to make use of ferryboats, omnibuses and cars drawn 
by horses, as well as steam-engines, to pass between those cities prior to, and 
indeed mostly during, the Civil War. When gold was discovered in California 
in 1848, prospective miners from New England had two choices. They had 
either to go in sailing vessels round Cape Horn, or they could travel in caravans 
with horses from the Mississippi River over the Rocky Mountains. Fifty 
prospective gold seekers in New England would, at that time, often unite in 
buying as joint owners a vessel in Boston in order to sail round Cape Horn; 
and then work it around Cape Horn as sailors themselves, and finally sell the 
vessel when they reached San Francisco. It is simply true that the history of 
the country is best disclosed in the subject matter litigated in the reported 
cases. These new'business devices created new rules of law, and new applica- 
tions of old rules. The decisions made while Shaw was on the bench, for this 
reason, possess peculiar and unusual interest from the extraordinary and varied 
character of the litigated issues. 

Moreover, in Shaw’s time courts did not try, as much as they do now, to 
decide every case by ruling only on one single point which could settle the 
single case at bar. For instance, when the statute for fish investigation came 
before the court, the Chief Justice discussed nearly every one of its provisions. 
He construed practically the whole statute in its different clauses. The result 
was that that single opinion anticipated and prevented future disputes under 
the statute; and the statute never came before the court again for construction. 

To discuss Chief Justice Shaw’s decisions, however, is quite beyond the 
scope of this article, and cannot be attempted. Besides their wide scope, and 
their novelty, and the habits of the court, bitter political fights were impending, 
and cast their shadows over the court. Controversies which brought on the 
Civil War raised great legal questions and resulted in decisions of too large 
moment to be here taken up. Judge Chase’s book is well worth careful study 
for its discussion of them alone. 

Chief Justice Shaw’s personality was not much more than a tradition before 
Judge Chase wrote his book. One little incident which shows how the Chief 
Justice not only declared the law, but obeyed it himself, is worth preserving. 
The writer’s home in childhood was close to Judge Shaw’s home on Mt. Vernon 
Street and naturally his person_was familiar to all the children. One day a 
little playmate ran out of Belknap (now Joy) Street and was about to cross 
Mt. Vernon Street in front of the chaise of the Chief Justice, as he was driving 
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home. Half way across the street, the child noticed the horse and turned to 
scamper back to the sidewalk. But Judge Shaw at once pulled up his horse 
and, beckoning to the boy to keep on, said: “‘Cross over, little boy, it is your 
right.” This trifling circumstance shows the character of the man. He was 
the very embodiment of reverence for the law itself, its rights and duties. 
When the legislature in 1843 reduced his judicial salary, he would refuse to 
complain; but he would not, and did not, draw the reduced salary. He waited 
for the unjust and unconstitutional law to be repealed later, and this was done 
in the next year. We, college boys, used to smile at his never failing in his 
speeches at Commencement dinner to refer to the absolute necessity of an 
“independent judiciary.” But time has shown his insistence to be right and 
wise. 

The Chief Justice’s appearance on the bench was almost stern in its sim- 
plicity and dignity. The court itself seemed immortal and changeless in 
the many years during which Shaw, Dewey, Wilde, and Metcalf sat together. 
The custom of having murder trials always before a full bench, in order 
then and there to dispose of all legal questions arising in it, lasted until 
after the Civil War. Doctor Webster’s trial in 1850 continued through eleven 
days before a full bench. The writer, then a Latin-school boy, followed it 
closely in his school intermissions. Attorney-General Clifford, in his blue coat, 
brass buttons and buff waistcoat; Dr. Webster, always wearing his black 
gloves, sitting in the cage; the Chief Justice and his three associates, in watch- 
ful, solemn dignity on the bench; the attentive jurors; the crowded room 
packed within the rail by the bar; and every other seat filled; — made a scene 
never to be forgotten. It was altogether suited to the temple of justice. 
The numerous stories about the Chief Justice’s peculiarities of manner may 
serve for the entertainment of later generations, but to the men who tried 
cases before him they were mere empty talk. Shaw was the impersonation 
of absolute fairness. No counsel ever feared he would not have his case fairly 
heard, or that he would fail to get full appreciation of his points or full justice 
in its trial. The writer, who began practice less than two years after Chief 
Justice Shaw had retired, is thoroughly familiar with the views and thoughts 
of the men who then were leaders of the bar. He is able to speak with assur- 
ance. Their great regard and respect for the Chief Justice and their view 
of the way in which he performed his duties could hardly be increased. The 
writer never heard a single word from any of them which did not express pro- 
found reverence for the great Chief Justice. He was truly a great judge, and 
he is fortunate now in having so good a biographer at last, after long years of 
silence. 

E. H. A. (1855). 





THe ArMy AND THE LAw. By Garrard Glenn. New York: Columbia Uni- 
versity Press. 1918. pp. 197. 


_ It is a little surprising that the war has not produced a greater number of 
books relating to the law governing the army either in its internal government 
or in its external relations. The ante-bellum literature is composed chiefly of 
books on military law, like those by General Davis, General Dudley, and 
Colonel Winthrop, which, -with the notable exception of Colonel Winthrop’s 
excellent treatise, are largely compilations of statutes and opinions of the Judge 
Advocates General; the official Manual for Courts Martial; the official Rules 
of Land Warfare; Major Birkhimer’s well-known work on Military Govern- 
ment and Martial Law; and the numerous books on international law. With 
the exception of the books on international law this literature is largely the 
product of army officers. Professor Glenn’s little book, written from the point 
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of view of a lawyer familiar with the atmosphere of the common law, and 
dealing chiefly with the legal relations of the army to the outside world, is a 
real contribution to military-legal literature. The author, writing in the 
midst of the great war and in a time of crisis when the issue was still doubtful, 
naturally wishes to give the army wide scope for its activities. He strongly 
indorses the point of view of the minority in Ex parte Milligan, 4 Wall. 2. But 
his attitude is not at all one-sided, as is shown in his criticism (pp. 59, 60) of 
Ex parte King, 247 Fed. 868. 

The least satisfactory part of Professor Glenn’s book is that which deals 
with military law in its narrow sense, 7. e., the law governing the discipline of 
the army. He cites (pp. 24-26) early cases and statutes on the question as to 
the time when draftees become subject to military law, but fails to make any 
reference to the 2d Article of War in which Congress has definitely settled the 
question. He shows (pp. 38, 39) that a court-martial has criminal jurisdiction 
only and that neither courts-martial nor courts of inquiry have jurisdiction 
to entertain a civil suit and award damages, but fails to mention boards of 
investigation which under the rosth Article of War have jurisdiction to assess 
damages. He seems (p. 40) to treat the question whether a court-martial 
ceases to exist after it has reported to the appointing authority, as though it 
depends upon whether new trials may be awarded, although nothing is better 
settled than that a court-martial may be reconvened for revision. (See Manual 
for Courts Martial, par. 352 and App. 6.) In stating (p. 60) that the 74th 
Article of War gives precedence, at least in time of peace, to the civil courts 
in cases where the civil and the military courts have concurrent jurisdiction, 
he ignores the important exception, contained in that article, of cases where 
the accused is held by the military authorities to answer, or is awaiting trial, 
or result of trial, or is undergoing sentence for an offense punishable under 
the Articles of War. In stating (pp. 30, 163) that “citizens,” except spies, are 
not punishable under the Articles of War, he fails to mention persons relieving, 
corresponding with, or aiding the enemy, who by the 81st Article are also 
punishable under the Articles of War. In the paragraph relating to the juris- 
diction of the various kinds of courts-martial, the proof-reader has made such 
havoc (p. 37) that one unfamiliar with the Articles of War would have some 
difficulty in ascertaining the author’s meaning. 

These defects are, however, not of the essence, and lawyers and officers 
will read the book with interest and profit. The book gives a very concise 
and, for the most part, an accurate view of the place of the army in our legal 


system. Austin W. Scort. 
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